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PREFACE. 



The Code of Civil Procedure now in force took effect 
on the 1st of January, 1891. It contains 805 Articles, 
the provisions of which are practically identical with those 
of the German Code. Since it became operative, the new 
Civil and Commercial Codes have been promulgated and 
taken effect, and many sweeping legislative changes have 
been introduced. This has made the provisions of the old 
Code well-nigh unworkable, and has directed the attention 
of the profession to the m-gent need of revising the pro- 
visions of the laws governing the conduct of judicial pro- 
ceedings ; and the results of the efforts of the Government 
to improve the Code of Civil Procedure and bring it up to 
date are embodied in the present draft of 1004 Articles. 

Whether the draft is a material improvement upon 
the present Code is a moot question, but in view of the 
vital importance of an acquaintance with those legal rules 
and principles which direct the course of proceedings in 
the Japanese Ccurts (a correct knowledge of which is 
essential to litigants and to their attorneys), the translator 
believes that an English version of the proposed Code will 
be a welcome addition to the available legal works hitherto 
published in this country in a Western tongue. 

Although this revised draft has not yet been actually 
passed by the Diet, it is believed that it will be adopted as 
it stands, or at least with very few modifications, the 
opinion of the legal profession, as a whole, being favour- 
able to its provisions. 

Yokohama, 2nd May. 1904. 

3, e. He 3tc\\tt. 
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CODE OF 
CIVIL PROCEDURE 

BOOK I. 

GENERAL PROVISIONS. 



CHAPTER I. 
Courts of Justice. 



SECTION I. 

Competency of the Courts by Virtue of 
the Matter. 

1. 

The material competency of the Courts is determined 
by the " Law of Constitution of the Courts of Justice." 

2. 

When the competency of the Courts is dependent upon 
the value of the subject-matter of the suit, the provisions 
of the following seven articles apply. 

3. 

The value of the subject-matter of the suit is deter- 
mined by the Court. 

The Court may, upon application, order evidence to be 
taken, and can also, of its own motion, order an inspection 
or a valuation by experts. 
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4. 

The value of the subject-matter of the suit is to be 
determined according to the value at the time the action 
was instituted. 

Fruits, damages, penalties for breach of contract, and 
costs, are not to be taken into account when the claim 
thereto is asserted together with the principal claim. 

5. 

When several claims are asserted in one action, the 
values are to bo added together. 

6. 

When the securing of an obligation is the subject- 
matter of the suit, the value is determined by the amount 
of such obligation ; where, however, the object forming 
the security is of less value than the obligation, then by 
such lesser value. 

7. 
Where a predial servitude is the subject-matter of the 
suit, the value of the subject-matter is determined by the 
increased value which the dominant tenement acquires by 
the servitude ;. where, however, the amount by which the 
value of the servient tenement is reduced by reason of the 
servitude is greater than the former, then by such reduced 
amount. 

8. 
When a superficies, emphyteusis, or lease, is the subject- 
matter of the suit, the value is determined at twenty times 
the value of the annual rent* ; when, however, the amount 
in dispute is less than twenty times the value of the annual 
rent, then by that lesser amount. 

* I have ti-anslated tliis as simply "rent." Tlie Japanese text specifies 
JI-DAI=" GEOUNDEENT " ; KOSAKU-EYO=" KENT FOR FARM-' 
ING " (tliis may be either money or produce) ; and , SHAKU-CHIN= 
"RENT" or " HIHE-MONEY." 
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9. 

When a right to periodical prestation or enjoyment 
forms the subject-matter in dispute, the value is deter- 
mined at twenty times the value of the annual income 
derived ; in the case, however, of a fixed duration for 
such right, when the total value of the future income 
is less than twenty times the value of the annual income, 
then by that lesser amount. 



SECTION II. 

Competency of the Courts by Virtue of the 
Locality (Forum.) 

10. 

Except some exclusive forum is established, the Court 
of the place where the defendant has his general forum 
is the competent Court for actions. 

11. 

The general forum of a person is determined by his 
residence. 

12. 

With regard to a Japanese subject in a foreign country 
who is not subject to the jurisdiction of its Courts, when 
he has no residence in Japan, or when such residence is 
unknown, his last residence in Japan shall be deemed his 
residence. When there is no last residence, or when such 
residence is unknown, the seat of the Ministry for Foreign 
Affairs shall be deemed his residence. 

13. 

When there is no residence, or when such residence is 
unknown, the general forum shall be determined by the 
last residence. 
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14. 

The general forum of juridical persons, and associations 
(shadan) or foundation (zaidan) who, although not juridical 
persons, are capable of becoming parties to a suit, is 
determined by the seat of their principal office. The 
general forum of the State is determined by the seat of 
the authority whose duty it is to represent the State in 
the suit. 

15. 

Against students, hired persons, and other persons 
whose circumstances cause them to stay in a certain 
place, actions respecting claims relating to rights of pro- 
perty can only be instituted in the Court of such place. 

16. 

Against persons who own business establishments for 
the purpose of directly carrying on commercial or other 
business, actions which relate to the business of such 
establishments can only be instituted in the Court of the 
place where such establishment is situated. 

In the case of action^ against persons who, for agricul- 
tural purposes, use land that has erected upon it dwelling- 
houses or farm buildings, they can be instituted at the 
Court of the place where such land is situated, provided 
that such actions concern legal relations with respect to 
the employment of the land only. 

17. 

In the case of actions against persons who have no 
residence in Japan, they can be instituted in the Court 
within whose district the property of the defendant or the 
subject-matter claimed in the action is situated, provided 
that such actions are in respect to claims relating to rights 
of property only. 

In case of the property of the defendant or the siibject- 
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matter of the claim being an obligation, the residence of 
the debtor or the place where the object forming security 
for the obligation is situated is deemed to be the place 
where the property of the defendant or the subject-matter 
claimed in the action is situated. 

18. 

Actions brought to confirm the existence or non- 
existence of a contract, or for the performance or annul- 
ment thereof, or compensation or penalty for non-per- 
formance, or for reduction of price, or making good 
defects, can be instituted in the Court of the place where 
the obligation is to be fulfilled. 

19. 

Actions in respect to claims on notes can be instituted 
at the Court of the place where payment is to be made 
against such notes. 

Actions against several persons, as joint-defendants can 
be instituted at the Court of the place where the payment 
is to be made or at the court of the place where the 
general forum of one of such several persons is situated. 

20. 

Actions by companies or other Associations of persons 
against their members, as also by members against each 
other, so far as they arise out of claims based on such 
membership, can be instituted in the Court where such 
Company or other Association has its general forum 

The provisions of the preceding paragraph are appli- 
cable mutatis mutandis to suits relating to claims of 
companies or other Associations against their officers or 
retired members. 

21. 

In respect to claims between a person and his manager 
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having reference to the management of the property, ac- 
tions can be instituted in the Court of the place where 
such management is carried on. 

22. 

Actions in respect to claims ai-ising out of unlawful 
acts can be instituted in the Court within whose district 
such acts were committed. 

23. 

Actions by process-attorneys, assistants, process-servers 
(bailiffs), or persons who have received service of papers 
on behalf of the principal parties, in respect of fees or 
disbursements, can be instituted, irrespective of the value 
of the subject-matter in the suit, in the Court in which 
the principal suit was brought in first instance. 

24. 

Actions by persons who claim for themselves either a 
whole or a portion of the subject-matter of the suit 
between other parties can be instituted, during litis- 
pendence, in the Court in which the principal suit was 
brought in first instance. 

25. 

The Court within whose district the immovable is 
situated is exclusively competent for actions relating to 
rights in rem in respect to an immovable or actions for 
partition or for fixing the boundaries of immovables. 

For actions relating to predial servitudes the Court 
within whose district the servient tenement is situated is 
exclusively competent. 

The provisions of the preceding paragraph are appli- 
cable, mutatis 7nutandis, to suits relating to the extent of 
ownership. 



26. 

An action re an obligation, if asserted against the same 
defendant jointly with the action relating to rights in rem 
in respect to an immoYable which forms the security an 
obligation, can be instituted in the Court of the place 
where the security is situated . 

27. 

Actions relating to debts directed against owners or 
possessors of an immovable upon the basis of their status 
as owners or possessors, or actions in respect to compensa- 
tion for damages inflicted upon an immovable, or actions 
relative to compensation on account of official appropria- 
tion or employment {shuyo and shiyo) of land can be 
instituted in the Court of the place where the immovable 
is situated. 

28. 

Actions in respect to confirmation of right of succession, 
recovery of succession, partition of inheritance, separation 
of property succeeded to, heir's portion, legacy, _or other 
acts which take effect upon death can be instituted in the 
Court where the general forum of the person succeeded to 
exists, or where the deceased had his general forum at the 
time of his death. In the case of the person succeeded to 
being a Japanese, when he has no residence in Japan, or 
when such residence is unknown, the provisions of Article 
12 are applicable mutatis mutandis. 

29. 

In the case of the property of succession being situated 
either in whole or in part within the district of the Court 
mentioned in the preceding article, actions relative to 
the obligations of such property can, with the exception 
of such cases as are specified in the preceding article, be 
instituted in that Court. 
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30. 

In case there are several competent Courts for a suit, 
the plaintiff may choose one from among such competent 
Courts. 



SECTION III. 
Designation of the Competent Court. 

31. 

The Court next superior in order of instance to the 
Court concerned shall, upon motion, designate a com- 
petent Court in the following cases : — 

1. When the competent Court, or other Court which 
may be substituted for the Competent Coui-t in 
accordance with Paragraph 2 of Article 13 of the 
Law of Constitution of the Courts of Justice, is 
either legally or practically unable to exercise the 
right of jurisdiction ;* 

2. When owing to the limits of the jurisdiction of 
the Court not being clear the competent Court 
cannot be determined ; 

3. When joint defendants have their respective 
general forums within several jurisdictions ; 

4. In the case of the forum having to be determined 
according to the place where an immovable is 
situated, when the immovable is partly within one 
and partly within another jurisdiction or situated 
in various places within the districts of several 
jurisdictions ; 

5. In the case of the forum having to be determined 
according to the place of committal of an 

* " The Local Court that shall act as substitute for another court, 'when 
such court is prevented on grounds of law or through particular circumstan- 
ces from dischai-giug its duties, shall be similarly determined annually in 
advance." 
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unlawful act, when the act waa committed at a 
place or places situated within or scattered over 
several jurisdictions ; 

6. When the residence or other place according to 
which the forum is to be determined is situated 
within several jurisdictions ; 

7. When a judgment to the effect that the Court 
which is legally competent is incompetent has 
become irrevocable ; 

The provision of No. 3 of the preceding paragraph is 
not applied if there is, in respect to the suit, a special 
forum, common to the joint defendants. 

32. 

The motion for designation of the competent Court 
may be brought in writing or orally. 

With regard to the motion provided for in the preced- 
ing paragraph, it can be adjudicated upon without prior 
oral proceedings. 

The rule designating the competent Court cannot be 
attacked. 



SECTION IV. 
Agreement as to the Competency of a Court. 

33. 

With regard to a suit in first instance only, the parties 
concerned may enter into an agreement undertaking to be 
bound by the adjudication of a Court that is of itself 
legally incompetent. 

The agreement mentioned in the preceding paragraph 
is valid only when such agreement relates either to a 
definite suit or to suits arising from definite legal relations. 
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34. 

When the defendant has proceeded orally with the suit 
without advancing the plea of the incompetency of the 
Court the effect will be the same as in the case of an 
agreement such as that mentioned in the preceding Article 
having been entered into. 

35. 

The provisions of the preceding two Articles do not 
apply where the suit concerms claims other than such as 
relate to rights of property, or where there is an exclusive 
competency in respect to the action. 



SECTION Y. 

Exclusion, Refusal, and Befrainment of 
the Officers of the Court. 

36. 

A Judge is, under any of the following circumstances, 
legally excluded from the exercise of his functions]: — 

1. Where he himself or his wife is a party, or stands 
with either of the parties with regard of the 
matter, in the position of one jointly entitled or 
jointly liable, or in the position of recourse debtor 
or one bound to give security ; in the case of the 
wife, notwithstanding that the marriage no longer 
exists ; 

2. Where he is a relative of a party or the wife or 
husband of a party within the fourth degree of 
relationship, even after such relationship has 
ceased to exist ; 

3. When in the same matter he was examined as 
witness or as expert ; 
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4. Where he is or was the legal representative, 
process-attorney or assistant (fiosa-nin) to a 
party to the case ; 

5. Where he took part in the judgment of the 
former instance, or in the award of the arbitration, 
which are attacked. 

The provisions of No. 5 of thp preceding para- 
graph are without prejudice to the exercise of 
functions as Commissioned or Requisitioned Judge. 

37. 

Where a Judge is legally excluded from the exercise of 
his functions, or where there is a ground of prejudice, he 
may he refused by a party. 

38. 

A party can no longer refuse a Judge on the ground of 
prejudice, if such party has made applications before such 
Judge, or \\a,s replied to applications made before such 
Judge by the adversary. Provided, however, that cases 
where the grounds for refusal have only subsequently 
arisen, or where the party was unacquainted with such 
grounds of prejudice, are excepted. 

39. 

Motions for refusal shall be brought in writing or orally 
before the Court to which the Judge belongs. 

The grounds for refusal and the facts mentioned in the 
proviso of the preceding Article shall be rendered credible. 

The Judge refused shall express his opinions with 
regard to the motion for refusal. 

Eecourse may be had to the opinions of the Judge re- 
fused for the purpose of rendering the matters mentioned 
in Paragraph 2 credible. 
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40. 

Where a Judge belonging to a Collegiate Court is 
refused, the latter shall decide with respect to the motion 
for refusal : the Judge refused cannot, however, take part 
in the decision respecting the motion. 

Should the Court mentioned in the preceding paragraph 
be unable to render a rule by reason of the withdrawal of 
such Judge, the motion shall be decided by the Court next 
superior in order of instance. 

Where a Local Court Judge is refused, the motion is 
to be decided by the District Court having jurisdiction 
over the place where the Local Court is situated. No 
decision is required if the Local Court Judge declares the 
motion for refusal to be well founded. 

41. 

The decision respecting the motion for refusal may be 
given without prior oral proceedings. 

There is no recourse against a rule declaring a motion 
for refusal to be well founded ; immediate complaint may 
be raised against a rule declaring such motion to be 
unfounded. 

42. 

A Judge refused shall refrain from all acls whatsoever 
relative to the case until the rule re the refusal has been 
finally confirmed. This, howevei*, does not apply to such 
acts as do not admit of delay where there is no substitut-e 
Judge for the Judge refused. 

43. 

When the Court considers that there exist grounds for 
exclusion of a Judge, a rule relative to such exclusion 
shall be given of its own motion. 

The provisions of Paragraph 3 of Ai-ticle 39 and Article 
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40 are applicable, mutatis mutandis, to the case mentioned 
in the preceding paragraph. 

44. 

"Where a Judge considers that circumstances exist which 
would justify his being refused, he may voluntarily 
refrain from acting in the case. 

The provisions of Paragraph 1 of Article 39 and of 
Article 40 are applicable, mutatis mutandis, to the case 
mentioned in the preceding Article. 

45. 

In the cases mentioned in the preceding two Articles, 
the Court shall decide without previously hearing the 
parties. 

The rule will not be served on the parties. 

46. 

The provisions of this Section apply correspondingly to 
Court Clerks. The decision shall be given by the Court 
to which the Clerk belongs. 



CHAPTER II. 
Parties. 



SECTION I. 
Capacity for Parties and Litigation Capacity. 

47. 

Persons who may enjoy private rights are capable of 
being parties. 

48. 
With regard to litigation capacity, legal representation, 
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and permission necessary for performing act the com:ses in 
of a law-suit, the provisions of the Civil Code and other 
Laws and Eegulations govern same except in cases where 
there are special provisions in this Law. 

49. 

Persons- capable of being parties are possessed of litiga- 
tion capacity within such limits as will enable them to 
independently perform legal acts. 

A quasi-incompetent person, or a wife, has litigation 
capacity even in regard to such legal acts as can be 
performed upon receiving permission. 

50. 

A foreigner who by the law of his own country is 
incapable of litigating is deemed to have litigation capacity 
if such capacity appertains to him according to Japanese 
law. 

51. 

The authorization of a legal representative, or permis- 
sion necessary for undertaking acts of procedure, shall be 
attested by papers which are to be attached to the Eecord 
of the Suit. 

52. 

Acts of procedure performed by persons who are neither 
capable of being parties, nor possessed of litigation 
capacity, nor authorized to be legal representatives, or by 
persons who have not obtained the permission necessary 
for performing acts in the law-suit, are not valid unless 
they have been duly ratified. 

53. 

Acts of procedure performed by persons who are inca- 
pable of bemg parties may be ratified by them sub- 
sequently to their becoming capable of being parties. 
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54. 

Acts of procedure performed by persons incapable of 
litigating may be ratified by them subsequently to their: 
becoming capable of litigating, or by their legal represen- 
tatives. 

55. 

Acts of procedure performed by persons who have not 
obtained the necessary permission may be ratified by them 
after it has become unnecessary to obtain such permission, 
or upon obtaining such permission, or by persons who are 
able to give such permission. 

56. 

The principal, attorneys, or successors, may ratify acts 
of procedure which have been done by persons not duly 
authorized. 

57. 

In case of a person who is to ratify an act of 
procedure, should it be necessary for him to obtain permis- 
sion for the performance of such act, he must also obtain 
permission to enable him to ratify it. 

The provisions of Article 51 apply correspondingly to 
the ratification of acts of procedure. 

58. 

In regard to acts of procedure, no restriction of the 
powers of a legal representative is valid ms-d-vis the 
adversary. 

59, 

The Court shall of its own motion, and at every stage 
of the suit, inquire into the want of capacity for a party, 
the want of litigation capacity, the want of authorization 
of legal representatives, and the want of permission 
necessary to undertake acts of procedure.. 

Should the Court be satisfied that the deficiency of, 
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capacity, authorization, or permission, can be made good, 
it shall order the deficiency to be made good within a 
suitable term determined by it. The Court may however 
provisionally allow the party or the legal representative 
to perform acts of procedure if it is apprehended that 
delay would be attended with loss to the party who is 
devoid of capacity, authorization, or permission. 

In the case of the preceding paragraph, no final judg- 
ment can be delivered until after the deficiency has been 
made good or until the expiration of the term determined 
for the making good of such deficiency. 

If the legal representative has not made good the 
deficiency before the final judgment, he shall bear the 
costs arising on account of his having provisionally per- 
formed acts of procedure, and shall further make com- 
pensation for loss and damage caused thereby. 

60. 

The provisions of this section in regard to legal re- 
presentation are applicable, mutatis mutandis, to cases 
where a representative, whose authority is founded upon 
a mandate, may do all juridical acts on behalf of the 
principal, according to laws and regulations. 

61. 

Where an action is to be instituted against a person 
who is without litigation capacity and who has no legal 
representative to act for him, the presiding Judge of the 
Court before which the matter is to be brought shall, if 
it is apprehended that delay would be attended with loss 
to the party who is to bring the action, appoint on 
application a special representative. 

The motion applying for the appointment of a special 
representative may be brought in writing or orally. 
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The rule appointing a special representative shall also 
be served upon such representative. 

The specially appointed representative represents the 
party until such time as the adversary has been duly 
notified as to the fact that the legal representative 
performs his functions. 

The notice mentioned in the preceding paragraph is 
made by serving a written notice. 

62. 

Where a person without litigation capacity is to be 
proceeded against in the Court determined in Article 15, 
the presiding Judge may, if the legal representative does 
not reside at the place where the Court is situated, appoint 
on motion a special representative. 

The provisions of paragraphs 2 to 5 of the preceding 
Article apply correspondingly to the case of the foregoing 
paragraph. 



SECTION II. 
Go-litigation. 

63. 

Two or more persons may sue or be sued together as 
co-litigants : — 

1. Where there exists between them community 
in respect to the subject of the suit ; 

2. Where the subject of the suit is based upon the 
same grounds of fact or of law ; 

3. Where the subject of the suit is similar and based 
upon similar grounds of fact or of law. 

64. 

Persons who bring an action in accordance with the 
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provisions of Article 24 may proceed against both the 
parties to the principal suit as joint defendants. 

65. 

The acts of procedure of one co-litigant, or the acts of 
procedure of the adversary with regard to that one co- 
litigant, or matters arising in connection with that individ- 
ual party, operate neither to the benefit nor to the 
detriment of the other co-litigants unless there are special 
provisions in this law or other laws and regulations. 

66. 

In so far as the subject of the suit is susceptible only of 
a joint decision as regards all the co-litigants, the follow- 
ing provisions apply : — 

1 . The acts of procedure performed by one co-litigant, 
and the acts of procedure done by the adversary 
vis-d-vis one of the co-litigants, are deemed to 
have been done by all the co-litigants or by the 
adversary vis-d-vis all the co-litigants ; 

2. Abandonment, consent, admission, compromise, 
withdrawal of action, and other acts, done by one 
co-litigant to the detriment of the co-litigants, have 
no validity as regards all the co-litigants ; 

3. The grounds for interruption and stay of procedure 
arising in connection with one co-litigant are valid 
as regards all the co-Htigants. ■ 



SECTION III. 
Intervention of the Third Party. 

67. 

A third person, having a legal interest that one of the 
parties prevail in a suit pending between others, can, 
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during litispendence, intervene in the suit in order to 
assist that party. 

Intervention may be combined with the entering of a 
protest or the lodging of recourse. 

68. 

Intervention is made by serving a written notice on 
both the parties. 

The notice re intervention shall contain : — 

1. Designation of the suit and the parties ; 

2. Definite indication of the interests ; 

3. Declaration of intervention. 

The provisions relating to preparatory pleadings are 
applicable, mutatis mutandis, to the notice re inten^ention. 

69. 

A party may state objections to intervention in writing 
or orally. This does not however apply to a case where 
the party has abandoned his right of raising objections. 

Where objections are raised to the intervention, the 
admission or rejection of the intervention shall be decided 
by the Court. 

The decision mentioned in the preceding paragraph 
may be given with out prior oral proceedings. 

Immediate complaint may be raised against the rule. 

70. 

So long as the decision refusing the admissibility of the 
mtervention has not become final and conclusive, the in- 
teiTener shall be provisionally admitted to the suit. 

71. 

An intervener is entitled, according to the stage of the 
suit at the time of his intervening, to bring means of 
attack and of defence, to enter a protest, to raise objec- 
tion, to lodge recourse, and to undertake all other acts of 
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procedure.- Provided that in the event of contradiction 
between these acts of the intervener and those of the party 
whom the intervener assists, those of the former (the in- 
tervener) are null and void. 

The provisions of the proviso of the preceding paragraph 
are not applicable in so far as the subject of the suit is 
susceptible only of a joint decision as regards the intervener 
and the party which he assists. 

72. 

An intervener cannot, as regards his relations with 
the party supported, be permitted to assert that the de- 
cision given in the suit in which he intervened was wrong. 

An intervener cannot be permitted to assert that the 
party supported has conducted his suit faultily, excepting 
where the stage of the suit at the time of his joining or 
the conduct of the principal party has prevented him from 
bringing means of attack or of defence, or where means 
of attack or of defence at that time unknown to him were 
inteationally, or by gross fault, not availed of by the 
principal party. 

73. 

Subject to the consent of both parlies, the intervener 
may take over the suit in place of the party whom he has 
joined ; in such case the Court shall, on the motion of 
the party supported, and by a judgment, permit the party 
to retire from the suit. 

The judgment given in the principal suit is also valid 
and can be executed against the party who has retired 
from such suit. 

74. 

In case of the parties conducting a suit with the inten- 
tion of causing injury to a creditor of either party; such 
creditor may intervene in the suit. 
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The provisions of the preceding seven Articles apply 
correspondingly to the intervention of a creditor. The 
provisions of the proviso of paragraph 1 of Article 71 are, 
however, excepted. 

75. 

A party who believes that in the event of his being 
defeated he will be in a position to raise a claim for 
guaranty or indemnity against a third person, or who 
apprehends in such event a claim on the part of a third 
person, can, dm'ing litispendence, notify it to such 
third person. 

A person thus notified of a suit is entitled on his part 
to further notify. 

76. 

Notification of suit is made by serving on the third 
party a writing stating the grounds for such notification, 
as well as the stage in which the suit is. 

The party notifying the suit shall deliver a copy of the 
writing mentioned in the preceding paragraph to the 
adversary. 

77. 

The provisions of Article 72 apply to the third party 
notified of the suit, even though he has not intervened 
therein. He is, however, deemed to have intervened at 
the time when he might have intervened according to the 
notification of the suit. 

78. 

A person proceeded against as the possessor of a thing 
which he asserts that he possesses on account of a third 
person, can, if prior to the oral proceedings in the suit 
of which he notifies the third person, apply for the 
summoning of such third person to make his declaration 
as to whether he (the third person) admits the assertion 
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of the defendant, and designates such third party vis-d-vis 
the adversary, and refuse to proceed orally with the suit, 
until such declaration is made or until the time appointed 
for the third person to make same has expire.! . 

If the third person disputes the defendant's assertions 
or fails to declare himself, the defendant is entitled to 
respond to the plaintiff's motion. 

If the assertions of the defendant arc acknowledged by 
the third person to be correct, the latter is entitled, with 
the consent of the defendant, to take over the suit in his 
place. Provided, however, that with regard to claims 
having no connection with the assertions of the defendant 
that he possesses the thing on account of the third party, 
the consent of the plaintiff must also be obtained. 

If the third person has taken over the suit, the Court 
shall, upon the application of the defendant, and by a 
judgment, permit him to retire from the suit. 

The judgment given in the principal suit operates, and 
is capable of execution, against the defendant also. 



SECTION IV. 
Process-Attorneys and Assistants. 

79. 

Where the party does not himself conduct the suit he 
must appoint an advocate as his process-attorney. 

Where there is no advocate at the place where the 
Court having jurisdiction is situated, a party may appoint 
another person with litigation capacity to be his process- 
attorney. 

Even though an advocate is procurable before Local 
Courts, a party may be represented in the capacity of 
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process-attorney by any person who has litigation 
capacity. 

80. 
The party is required to appoint an advocate as his 
process-attorney at the highest instance. 

81. 

Authorization to conduct a suit shall be evidenced by 
a writing to be affixed to the Record of the suit. 

In the case of a private writing, the Court may, upon 
motion, order the paper to be certified by competent 
officials. 

Where an authorization to conduct suit is made orally 
by the party, if his declaration is entered in the protocol 
which has to be prepared in accordance with Articles 146, 
149, or 151, no writing need be produced to evidence 
the litigation authority. 

82. 

No acts of procedure by a person who is not au- 
thorized to conduct the suit are valid unless ratified by 
the principal party. 

The provisions of Article 56, Paragraph 1 of Article 57, 
and the preceding Article, are applicable, mutatis mutandk, 
to the ratification of acts of procedure. 

83. 

A process -attorney has the power of undertaking cross- 
action, action to be brought in accordance with Article 
24, acts of procedure relating to provisional attachment or 
provisional disposition, and all other ^cts of procedure 
respecting suit, as well as of receiving the law- costs 
payable by the adversary. 

A special authorization is required to make a com- 
promise, admission, or renouncement, or to lodge an 
appeal,-:to! demand revison, or to withdraw such appeal 
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or demand, to apply for a renewal of procedure, to ap- 
point a substitute, or to undertake acts of procedui-e 
respecting compulsory execution. 

84. 

No limitation of the extent of the authorization tc 
conduct a suit can have any effect with regard to the 
adversary. 

An authorization may be given for individual acts of 
procedm-e, except in the case of representation by an 
advocate. 

85. 

Ill case there are two or more process-attorneys, they 
may represent the principal party either jointly or 
separately. 

No terms of the authorization contrary to the provisions 
of the foregoing paragraph can have aiiy effect with 
regard to the adversary. 

86. 

Statements of facts by the process-attorney are deprived 
of their effect if they are immediately disavowed or 
corrected by the party himself when he appears in the 
Court together with his process-attorney. 

87. 

An authorization to conduct suit does not terminate on 
account of the death or bankruptcy of the principal 
party. 

88. 

No revocation of authorization to conduct suit can have 
any effect with respect to the adversary, unless notification 
of such revocation is made ; and in the case of the highest 
instance of the suit, unless notification re the appointment 
of another advocate is made. 

The notification mentioned in the preceding paragraph 
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is made by the service of same ia writing, by the principal 
party or the newly appointed process-attorney, on the 
adversary. 

A process-attorney is not debarred by his withdrawal 
from acting for his principal until the latter has otherwise 
provided for the protection of his rights. 

89. 

The Court shall of its own motion, and at any stage of 
the suit, inquire into the want of authority to conduct 
suit. 

Should the Court consider that the want of authority 
can be made good, it shall order such deficiency to be 
made good within a suitable term fixed by it. The Court 
may, however, according to the circumstances of the case, 
provisionally permit the conduct of the suit, either upon 
security being furnished for costs and damages or without 
such security. 

No final judgment may be delivered until the deficiency 
has been made good or the term which the Court shall 
suitably fix for the piu-pose has expired. 

The provisions of Paragraph 4 of Article 59 are 
applicable mutatis mutandis to process-attorneys. 

90. 

With the exception of the hearing in highest instance, 
a party heyhest may appear with an advocate or, subject 
to the permission of the Court, with any other person 
having litigation capacity, as his assistant. 

Statements by assistants are deemed as emanating from 
the party himself unless immediately disavowed or 
corrected by the latter. 
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SECTION Y. 
Costs. 

91. 

The party defeated shall bear the costs of the suit, and 
shall repay to the adversary, just so far as they were 
necessary for the assertion or defence of his rights, the 
costs disbursed by the latter. 

92. 

"Where each party partially succeeds and partially fails, 
each party is to bear the costs incurred by himself, or the 
costs shall be borne proportionally. The Court may, 
however, according to the circumstances of the case, im- 
pose the whole of the costs on one party. 

93. 

The plaintiff has to bear the costs if the defendant 
immediately admits the claim and has not by his conduct 
justified the institution of the action. 

94. 

A party who fails to observe a hearing time, or who 
has by his fault occasioned the change of a hearing timej; 
the adjournment of oral proceedings, the continuation of 
oral proceedings, or the expansion of a term, shall bear 
the costs occasioned thereby. 

95. 

The costs of unsuccessful means of attack or of defence 
can be imposed by the Court on the party who has 
fought them. 

96. 

The costs of a recourse lodged without success or 
withdrawn shall be borne by the party lodging the same. 

The Court may impose on the successful party the 
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whole or a portion of the costs of a recourse, if such party 
succeeds by producing for the first time means of attaclc 
or of defence which he could have advanced in a 
former instance. 

97. 
Unless the parties have agreed otherwise, they effect a 
compromise in the Court, and each party is deemed to 
have borne the costs of the suit and the costs of the 
compromise incurred by himself. 

98. 

Co-litigants are liable to the adversary for the costs of 
the suit in equal proportions. The Court njay, however, 
according to the circumstances of the case, impose on 
them the costs in different proportious. 

Co-litigants who have been adjudicated to be liable for 
a joint and several obligation shall bear the costs of the 
suit jointly and severally. 

Where one co-litigant has for himself brought special 
means of attack or of defence, the other co-litigants cannot 
be made liable for the costs occasioned thereby. 

99. 

The provisions of Articles 91 to 97 apply to the imposi- 
tion of costs incurred on account of intervention as 
between the intervener and the adversary to the party 
whom the intervener assisted. 

Where the subject of the suit is susceptible only of a 
joint decision as regards the intervener and the party 
whom he assisted, the provisions of the preceding Article 
apply. 

100. 

When the Court renders a final judgment, or a judg- 
ment which is deemed as final as regards recourse and; 
compulsory execution, it shall, of its own motion, decide 
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respecting the costs of the suit. The same is applicable 
where a rule is given to conclude the principal suit or 
to close a dispute which does not affect the principal 
suit. Provided, however, that where a partial judgment 
is given, the decision relating to the costs of the suit may 
be referred to the subsequent judgment. 

When the Court of recourse gives a judgment, it shall 
again decide as regards all the costs of the suit. 

When the Court which has given a judgment contain- 
ing a reservation in regard to a suit on a document 
renders a decision in the ordinary procedure of the suit, 
it shall again rule as regards the whole of the costs of 
the suit. 

101. 

Only where a recourse is instituted against the decision 
in the suit itself can the decision regarding the question of 
costs of the suit be attacked. 

102. 

Where a suit has been concluded, but not by a judicial 
decision, the Court may, of its own motion, decide as 
regards the costs of the suit. 

The decision mentioned in the foregoing paragraph can 
be given without prior oral procedings. 

An immediate complaint can be brought forward 
against the rule. 

103. 

Where the legal representative is to bear the costs, 
according to the provisions of paragraph 4 of Article 59, 
or where the process- attorney is to bear the costs in 
accordance with the provisions of paragraph 4 of Article 
89, the Court shall, of its own motion, decide as regards 
such costs. 

The provisions of paragraphs 2 and 3 of the preceding 
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article are applicable, mutatis mutandis, to the case of the 
foregoing paragraph. 

104. 

The Court of the suit may, of its own motion, impose 
on legal representatives, process-attorneys, or process 
servers (bailiffs), the payment of unnecessary costs which 
have been occasioned by their wilful acts or gross fault or 
negligence. 

The decision of tbe preceding paragraph can be ren- 
dered without piior oral proceedings. Those concerned 
shall, however, be examined where there are no prior 
oral proceedings. 

■An immediate complaint can be lodged against the rule, 

105. 

The motion for fixing the amount of costs can only be 
made where such motion stands on an executory title of 
debt. This motion shall be made in writing or orally in 
the Court in which the suit became pending in first 
instance. 

To the motion of the preceding paragraph shall be 
added the bill of costs, a copy of the same for delivery to 
the adversary, and the documents necessary for rendering 
the amount credible. 

106. 

With regard to the motion for fixing the amount of 
costs, decision can be made without prior oral proceedings. 

Immediate complaint may be raised against the rule 
fixing the amount of costs, 

The Court may cause an audit of the bill of costs to be 
made by the Court Clerk. 

The Court, prior to rendering the rule, may deliver the 
bill of costs to the adversary and call upon him to make 
declaration within a fixed time. 



— so- 
lo?. 

When a party is to bear the whole or a proportion of 
the costs of a suit, before the Court rules upon the matter 
it shall notify the adversary to send in a hill of costs 
•within a certain specified term. 

■ Should the adversary fail to hand in his bill of costs 
within the term specified in the foregoing paragraph, the 
Court shall render the rule without regard to the costs 
of the adversary, but without prejudice to the right of the 
adversary to subsequently make, at his own expense, a 
motion for fixing the amount thereof. 



SECTION VI. 
Security. 

108. 

Where the security required in litigation is to be furnish- 
ed, a deposit of money or of such documentary securi- 
ties as the Court deems proper shall be mnde. This, 
however, does not govern cases where it is otherwise 
provided for in this law or where it is otherwise agreed by 
the parties. 

109. 

When the person entitled to the security in litigation 
fails to prove that he has bi-ougbt action with respect to 
the claim within one mouth of the termination of the 
cause which required such security, the Court which 
ordered the deposit to be made shall, on motion, order 
the return of the security. The same provision is 
applicable where the person who furnished the security 
has obtained the consent of the person entitled to the 
security in regard to the return thereof, or where it has 
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been proved that the judgment has become irrevocabre 
in the case of a provisional execution of the judgment 
declared by the Court on furnishing security. 

The motion of the foregoing paragraph may be made 
in writing or orally. The proofs shall be given in 
writing. 

With regard to the motion mentioned in paragraph 1, 
decision may be given without prior oral proceedings. 

Immediate complaint may be made against the rule. 
This rule has the effect of suspending execution. 

110. 

In case of the plaintiff being a foreigner, the Court 
shall, on the motion of the defendant, order the plaintiff 
to furnish security for the costs of the suit. 

The provisions of the foregoing paragraph do not apply 
in the following cases : — 

1. When, by treaty, or by the laws of the State to 
which the plaintiff belongs, a Japanese, in a similar 
case, would not be bound to furnish security ; 

2. When a cross-action is lodged ; 

3. When suits are commenced in respect to claims 
on bills and notes ; 

4. When actions are to be instituted in consequence 
of a public summons. 

111. 

No motion for causing security to be furnished can be 
made except prior to the oral proceedings of the suit at 
the first instance. 

The motion mentioned in the preceding paragraph may 
be made in writing or orally : with regard to this motion, 
decision may be given without prior oral proceedings. 
-Immediate complaint may be made against a rule 
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causing security to be furnished. No complaint can bis 
made against a decision rejecting the motion. 

112. 

A defendant who has made a motion for causing 
security to be furnished can refuse to enter upon oral 
proceedings in the suit until such time as his motion has 
been rejected or the plaintiff has furnished the security. 

113. 

A defendant may make a motion for causing security 
to be furnished in cases where, during the pendency of 
the suit, the plaintiff has lost Japanese nationality, or the 
cause excusing a foreign plaintiff from furnishing security 
has ceased to exist, or the succour in litigation granted to 
him has been cancelled. This, however, does not apply 
where there is no dispute in regard to such portion of the 
claim as is amply sufficient for security. 

114. 

The Court shall, by the rule causing security to be 
furm'shed, fix the amount of the security and a term 
within which such security is to be furnished. 

In fixing the amount of security, the total amount of 
the costs which the defendant will presumably have to 
disburse in each and every instance shall be taken as the 
standard. The costs in cross-actions shall, however, not 
be calculated in the amount. 

If in the course of the suit the security becomes in- 
sufficient, the defendant may make a motion demanding 
further security, unless there is no dispute in regard to such 
part of the claim as is sufficient for cover. 

115. 

If security has not been furnished by the plaintiff 
within the term specified in paragraph I of the preceding 
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Article, his action or recourse shall be deeined as 
withdrawn. 



SECTION VII. 
Succour in Litigation. 

116, 

The Court may, upon the motion of the party concern- 
ed, grant succour in litigation to a party who is not in a 
position to bear the costs of a suit without encroaching 
upon the resoiirces necessary for the maintenance of 
himself and his family. Where he intends assertion or 
defence of his rights in a reckless manner or where there 
is no prospect of his success, the rule does not apply. 

The provisions of the preceding paragraph are appli- 
cable to a foreigner in so far only as by treaty or by the 
laws of his native State a Japanese could, in a similar 
case, claim such succour. 

117. 

A grant of succour in litigation gives rise to the follow- 
ing effects : — 

1. Provisional dispensation from payment of judicial 
costs ; 

2. Provisional dispensation from payment of fees and 
disbursements of bailiffs and advocates ; 

3. Dispensation from furnishing security for costs of 
the suit. 

The Court, on the application of the party to whom 
succour in litigation has been granted, shall appoint for 
him an advocate to represent him in the suit in its highest 
instance, and a bailiff to perform acts of execution, 

118. 

A grant of succour in litigation shall not affect the 
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obligation to pay to the adversary the costs incurred by 
him. 

119. 

Motions for granting succour in litigation are to be 
brought in writing or orally in the Public Procuratoi-s' 
Office of the Court of the suit. With regard to compulsory 
execution, motions shall be lodged in the Public Procu- 
rators' office of the Court of execution. 

Motions mentioned in the preceding paragraph shall 
contain a statement of the relations of the suit showing the 
means of evidence, and shall be accompanied by a certi- 
ficate, issued by the competent official, in which the insuf- 
ficiency of his resources for the payment of the costs is 
certified by a statement giving the position and calling of 
the party, the actual condition of his property and family, 
and the amount of taxes payable by him. 

The Procurator shall forward the motion for granting 
succour in litigation to the Court after making an examina- 
tion of same and shall give his opinion thereon. 

120. 

Grants of succour in litigation are made sepai-ately for 
each instance. Succour in litigation granted in each 
instance is valid as regards provisional attachment and 
provisional disposition. 

In case of a party to whom succour in litigation was 
granted in the former instance making a motion for grant- 
ing succour in litigation in a higher instance, no evidence 
of insufficiency of means is required. 

The provisions of the proviso of Article 114 do not 
apply to a party who makes a motion requesting succour 
in litigation in a higher instance owing to the recourse of 
the adversary. 
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121. 

Succour in litigation ceases on the death of the party to 
whom it was granted. 

122. 

Where a condition requisite for granting succour in 
litigation terminates, or where it becomes clear that such 
was non-existent, or where there is any other alteration of 
circumstances, the Court may, on the motion of the 
Public Procurator or of the adversary, or of its own 
motion, withdraw the succour in litigation. 

123. 

The judicial costs, from payment of which the party in 
receipt of the grant is provisionally exempt, can be collect- 
ed from the adversary when he has to bear the costs of 
the suit. 

An advocate or a process-server who has acted for a 
party succoured in litigation may demand of the adversary 
to pay his fees and disbursements when the adversary 
has to bear the costs of the suit. 

Persons who make collection or demand in accordance 
with the provisions of the preceding two paragraphs may, 
by virtue of an executory title of debt to which the party 
succoured in litigation is entitled, make a motion re- 
questing that the amount of costs which are to be collected 
or demanded be fixed, and may enforce execution. 

124. 

Where a party who received succour in litigation attains 
a position enabling him to make payment of the costs of 
a suit from which he was provisionally exempted, 
without encroaching on the resources necessary for the 
maintenance of himself and his family, the Court may, 
on the motion of the Public Procurator, or the adversary. 
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or of its own motion, order him to make payment of the 

costs of the suit. 

125. 

With regard to motions for grants of succom' in htiga- 
tion, or the withdrawal thereof, or for payment of costs of 
a suit from which a party was provisionally exempt, or 
for appointment of an advocate or a process-server, the 
Court may give decision without prior oral proceedings. 

Where a decision is to be given not on the motion of 
the Public Procurator, his views shall be heard. 

126. 

The Public Procurator is entitled to raise an immediate 
complaint against a rule granting succour in litigation. 

A person making a motion for the grant of succour in 
htigation, or the withdrawal thereof, or for payment of 
the costs of a suit from which a party was provisionally 
exempt, or for appointment of an advocate or a process- 
server, may raise immediate complaint against a rule 
discharging such motion. 

Against a rule withdrawing succour in htigation or a 
rule ordering payment of the costs of a suit from which 
the party was provisionally exempt, immediate complaint 
can be made by the party who was granted succour in 
litigation. 



CHAPTER III. 
Procedure. 



SECTION I. 

Oral Proceedings and Preparatory Pleadings. 

127. 

The proceedings of the parties with regard to the 
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lawsuit before the Court are oral, exceptiug where there 
are special provisions in this law. 

128. 

Preparation for oral proceedings is made by means of 
written pleadings. 

129. 

Preparatory pleadings shall contain the following 
matters and the signature and seal of the party, or of his 
representative, must be affixed thereto : — 

1. The names, positions (social), occupation and 
residence of the parties ; in case of a party being 
a juridical person, his name and domicile ; 

2. If the suit is conducted by representative, his 
name, position, calling and residence ; 

3. Designation of the subject of the suit, and of the 
documents annexed ; 

4. The applications which the party intends to make 
at the sitting of the Court ; 

5. A summary of the facts on which the applications 
are based ; 

6. A statement respecting the allegations of fact 
made by the adversary ; 

7. Designation of the means of proof, and a state- 
ment respecting the means of proof designated by 
the adversary ; 

8. The date; 

9. Designation of the Court. 

130. 

To each copy of the preparatory pleadings are to be at- 
tached, in copy, the documents which are in the hands of 
the pai-ty and referred to in the pleadings. 

With regard to documents proving the authority of 
legal representation, or the permission necessary for per- 
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forming acts of procedure, the original or a copy thereof 
shall be attached to one copy of the preparatory pleadings, 
and a copy of the documents shall be attached to each of 
the other copies of the pleadings. As to the document 
proving the authorization to conduct suit, the original 
shall be attached to one copy of the preparatory pleadings 
and a copy thereof shall be attached to each of the other 
copies of the pleadings. 

Where portions only of a document are necessary, it 
suffices to attach an extract thereof containing a copy of 
such necessary parts of the document, the date, and the 
signature and seal. 

Where the documents are already known to the adver- 
sary or are of considerable length, it is sufficient to indicate 
them with an offer to permit inspection by the adver- 
sary. 

131. 

With regard to the preparatory pleadings and the docu- 
ments thereto annexed, besides those which are to be de- 
posited in the Court, such number of copies thereof as 
correspond to the number of the opposite parties to be 
served shall be handed in to the Clerk of the Court. 

In case there should be any difference between the 
copies inentioned in the preceding paragraph, the one 
which has been deposited in the Court is to be taken as 
the standard. 

132. 

The presiding Judge opens and closes the oral proceed- 
ings ; grants the right to speak ; and pronounces the judg- 
ment or rule of the Court. 

The presiding Judge may deprive any person who 
fails to comply with his directions of the right to speak. 
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133. 

The oral proceedings are opened by the parties stating 
their application. 

The parties shall, without referring to documents, ad- 
dress the Court as to the relations of the suit both with 
regard to the points of fact as well as the points of law. 

Only when permission is granted by the presiding 
Judge, may the parties refer to and employ a document 
in the place of oral address. 

Where the actual words of a document are in question 
the same may be read in so far as is necessary. 

134. 

Each party shall declare himself with respect to the 
facts alleged by the adversary. 

Facts which are not expressly disputed are to te 
deemed admitted, unless an intention to dispute them 
appears from other statements of the party. 

A declaration of ignorance is only admissible with 
respect to facts which are neither acts of the party himself 
nor the subjects of his personal experience. In this case 
facts which are answered by a declaration of ignorance 
are to be deemed disputed. 

135. 

The presiding Judge shall put questions in order to 
obtain the elucidation of the relations of the suit, and call 
the attention of the parties to doubtful points which pre- 
sent themselves with regard to questions which the Court 
should, in virtue of its office, inquire into. 

The Judges, sitting with the presiding Judge, may put 
questions upon obtaining his permission. 

The parties may request the presiding Judge that ques- 
tions may be put. 
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136. 

Where any direction of the presiding Judge regarding 
the conduct of the case, or any question put by the presid- 
ing Judge or by a Judge sitting with him, is objected lo 
by a person taking part in the proceedings as being illegal, 
the Court shall decide thereon. 

137. 

For the purpose of elucidating the relations of the suit, 
the Court may direct the following :— 

1. The appearance of a party in person ; 

2. The production of documents which are in the 
hands of a party and to which the party has 
referred in his preparatory pleadings or in oral 
proceedings ; 

3. The keeping of documents produced by the par- 
ties at the Clerks' Section of the Court for a fixed 
period of time ; 

4. The production of a translation of papers written 
in a foreign language ; 

5. The production by the parties of records of suit in 
their hands in so far as they relate to the proceed- 
ings and the decision in the case ; 

6. Inspections and the giving of opinions by experts. 

138. 

The Court may direct that several claims raised in an 
action or in an action and cross-action be proceeded with 
separately. 

139. 

The Coui't may direct that in the case of several inde- 
pendent means of attack or of defence relating to one and 
the same claim being advanced, the proceedings be limited 
to one or more of such means of attack or of defence. 
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140. 

The Court may direct the joinder of the proceedings of 
several suits pending before it between the parties both 
or one of which is the same, if such joinder is considered 
to faciliate the conclusion of the suit. 

The Court may decide several suits by one and the 
same judgment only in so far as both the parties are 
the same. 

141. 

The Court may cancel rules ordering separation, 
limitation, or joinder of proceedings. 

142. 

The Court may direct the re-opening of proceedings 
which have been closed. 

143. 

Where proceedings take place in which persons take 
part who are unacquainted with the Japanese language, 
or who are deaf or dumb and do not understand the 
written language, the Court shall employ the services of 
an interpreter. 

The provisions respecting the appointment, swearing, 
refusal, daily allowances, travelling expenses and dis- 
bursements of an expert are applicable, mutatis mutandis, 
to an interpreter. 

144. 

The Court shall prohibit parties, process-attorneys, or 
assistai]ts, who are not competent to address properly, 
from making address. 

The Court may order a process-attorney or an assistant 
who makes a business of acting in judicial proceedings to 
retire from the Court. If a process-attorney has been 
rejected, the fact shall be notified to the principal party 



a 
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Eules ordering prohibition from address or retirement 
from the Court cannot be attacked. 

The provisions of the preceding three paragraphs do 
not apply to advocates. 

145. 

Where a' person taking part in proceedings has, with a 
view to the maintenance of order, been excluded from the 
Court, he may be on application deemed as if he had 
voluntarily withdrawn. The same applies where 
person who was once prohibited from addressing or 
ordered to retire from the Court has been again forbidden 
the right of address or rejected from the Court. 

146. 

With regard to oral proceedings the Clerk of the Court 
shall draw up a protocol thereof. 

Protocols shall contain the following matters and shall 
be signed and sealed by the presiding Judge and the 
Clerk ; if circumstances prevent the presiding Judge from 
so doing, the same is to be signed and sealed by the Judge 
highest in rank of those sitting with the presiding Judge ; 
and where there is any obstacle preventing the Judge 
of a Local Court, the signature and seal of the Court 
Clerk suffices : — 

1. The place and date of the proceedings ; 

2. The names of the Judge or Judges and Court 
Clerk, and of the attending Public Procurator and 
interpreter ; 

3. Designation of the suit ; 

4. The names of the parties appearing, of the legal 
representatives, process- attorneys and assistants, 
and, in the event of the non-appearance of a party, 
that fact ; 
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5. A statement that the proceedings were public or 
that the public was excluded. 

147. 

The course of the proceediugs is to be given in its 
material parts in the protocol. 

The following shall be made clear and definitive by 
entering in the protocol : 

1. Consents, renunciations, admissions, compromises 

and withdrawal of the suit ; 
'2. Applications and statements of which clear and 
definitive record is prescribed ; 

3. The statements of witnesses and of experts ; 

4. Results of inspections ; 

5. Decisions in so far as they are not annexed in 
writing to the protocol ; 

6. The fact of the pronouncing of the decisions. 
The provisions of No. 3 of the preceding paragraph 

do not apply where the statements of witnesses and of 
experts are the same as those previously made. 

Insertion in a writing joined as an annexed document 
to a protocol, and designated in the protocol as such, is 
equivalent to entry in the protocol. 

148. 

The protocol, so far as it relates to matters mentioned 
in Nos. 1 to 4 of paragraph 2 of the preceding Article, is to 
be read to those concerned or submitted to their inspection 
at the sitting of the Court. 

The protocol shall mention the fact that the procedure 
mentioned in the preceding paragraph has been duly 
observed, or when any objections have been raised, the 
points of such objection. 

149. 

With regard to hearings excepting oral proceedings 
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taking place before Commissioned or Eequisitioned Judges, 
or to those held before Judges of Local Courts, a protocol 
shall be made in respect thereto. 

The provisions of the preceding three Articles apply 
correspondingly to the protocols mentioned in the preced- 
ing paragraph. 

150. 

The observance of the formalities prescribed for oral 
proceedings can only be proved by the protocol. 

151. 

In all cases in which the institution of an action or of a 
complaint, the making of a motion or of a statement, 
takes place orally in accordance with the provisions of this 
Code, the Court Clerk shall make a protocol in respect 
thereto. 



SECTION II. 
Service. 

152. 

Service is to be effected either by a process-server or 
through the post except where there are special provisions 
in this Section. 

In case of effecting service through the post, the post- 
man is to be the serving-officer. > 

153. 

Service which is to be made by a party is to be effected 
through the Court Clerk. 

When a party has handed in documents for serving 
purposes, the Court Clerk shall, without delay, instract a 
process-server to carry out the same, or effect the service 
through the post. 



154. 

Where a peremptbry term is to be observed according 
to the service, the documents are deemed to have been 
duly served at the time such documents were handed 
in to the Court Clerk by the party only v^hen such 
service has been effected within a period of 14 days from 
receipt of the documents by the Court Cleric. 

When, according to service, a term is to be observed or 
the course of prescription is to be interrupted, and when 
service is effected in accordance with the provisions of 
Articles 172 or 177, the service is deemed to have been 
effected at the time the documents were handed in 
to the Court Clerk, or when the written motion was 
lodged at the Court, even though the service was 
actuallj' effected after the lapse of the term. 

155. 

When the Court Clerk has, within the Court, delivered 
documents to a person on whom service is to be made, 
and caused the latter to acknowledge the receipt thereof, 
it is as valid as if the service was duly effected . 

156. 

Service is made by delivering the documents which are 
to be served. 

In the case of service on the representative of several 
parties or on one of several representatives of one party, 
the delivery of a single copy of the documents suffices. 

In the case of service on one receiver of service on be- 
half of two or more parties, such number of copies of the 
documents as correspond with the number of the parties 
must be delivered to him. 

157. 

Service on a party without litigation capacity is effected 
on his legal representative. 
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Where there are two or more legal representatives, it is 
sufficient to effect sei-vice on one of them. 

158. 

Service on a foreign company, whose branch office is 
established in Japan, is effected on its representative in 
Japan. 

The provisions of paragraph 2 of the preceding Article 
apply correspondingly to the case of the foregoing para- 
graph. 

159. 

Service on a non-commissioned officer or on a person 
of lower rank on the active list of the Army or Navy is 
effected by service on his chief officer {chokwan), or on his 
commanding officer (taicho), as the case may be. 

160. 

Service on a prisoner is effected by service on the head 
official of the prison establishment. 

161. 

Where a party does not reside at the place of the Com-t 
of the suit, he shall appoint a pei'son living there to receive 
service, and must notify the Court thereof. 

Unless a special notification is made, the appointment 
of a person for receiving service is held valid as regards 
every instance and execution. 

If no notification such as mentioned in paragraph 1 has 
been made by the party, the Court Clerk may effect 
service by posting the documents which are to be seiTed 
to the address of the party. Such service is deemed to 
have been effected at the time of posting the documents. 

162. 

Service cannot be effected away from the place where a 
person, on whom service is to be made, has his residence or 
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business premises. Proyided, however, that cases where 
acceptance of service is not refused by the party are 
excepted. 

If the person to be served has neither residence nor 
business-premises, service may be effected anywhere he 
may be met with. 

The provisions of the preceding two paragraphs apply 
correspondingly to service on the representative of a 
juridical person, or a foreign company whose branch 
office is established in Japan, which is to be effected at 
the place where its office is situated or at a place where 
its office is not situated. 

163. 

When a person to be served is not found at his 
residence, service may be effected at such residence on 
the head or a member of his family or his relative (if an 
adult and inmate of the house), or on a person in his 
service. 

When service cannot be effected in conformity with the 
provisions of the preceding paragraph, it can, but only 
when consented to, be made on an adult employer or 
head of a lodging-house (who is living with the person 
to be served\ or on the head of the school, hospital, 
or other public establishment where the person to be 
served is residing. 

When service cannot be effected in accordance with 
the provisions of the preceding two paragraphs, it can be 
made by depositing the document which is to be delivered 
at the Clerk's Section of the Local Court, the Police 
Station, or the City, Wai'd, Town or Village Office 
within whose district the place of service is situated, and 
by affixing a written notice of such service on the door of 
residence. 
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164. 

In the case of sei-vice being made at the business pre- 
mises, if the person to be served is not found therein, 
service may be effected on a business employe, an ap- 
prentice, or a cleric who is on such premises. 

165. 

Where service is to be made at the office of a juridical 
person or of a foreign company having its branch office 
in Japan, if the representative is not found there, or if 
he is prevented from accepting service, it may be made 
on some other officer or business employe. 

In so far only as a juridical person or a foreign com- 
pany has no office, service may be effected at the residence 
of its representative in accordance with the provisions of 
Article 163. 

166. 

Where persons mentioned in paragraphs 1 and 2 of 
Article 163, Article 164, or Paragraph 1 of the preceding 
Article, are the adversary of the party to be served, no 
service can be made on such persons. 

167. 

Where acceptance of service has been refused by the 
person to be served without lawful cause, the document to 
be delivered is to be left at the place of service. 

168. 

On Sundays, days of grand festivals, and other general 
holidays, as well as after sunset or before sunrise, service 
may, excepting in the case of service through the post, 
only be made with permission. 

Permission mentioned in the preceding paragraph is 
given by the presiding Judge of the Court of the suit or 
by a Judge of the Local Court in whose district the 
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service is to be effected, or in matters which are to be 
concluded by a Commissioned or by a Eequisifcioned 
Judge, by such Judge. 

A copy of the order granting permission is to be deliver- 
ed when service is made in accordance with the provisions 
of Paragraph 1. 

Service effected without due observance of the provisions 
of the preceding three paragraphs is only valid if it is 
accepted. 

169. 

SeiTice which is to be effected abroad is made by means 
of a request addressed to the competent authorities of the 
foreign State or to the Imperial Minister or Consul there 
resident. 

170. 

Service which is to be effected on Japanese Ministers 
or Consuls resident abroad is effected by means of a 
request addressed to the Minister for Foreign Affairs. 

171. 

Service on a person belonging to a mobilized body of 
troops or a body of troops stationed abroad, or to a mem- 
ber of the crew of a man-of-war in commission, may be 
effected by means of a request addressed to the authority 
in command over such person. 

172. 

The request mentioned in the preceding three articles is 
made by the presiding Judge of the Court of the suit. 

173. 

With regard to service, the serving officer must draw a 
document of service the original of which is to be handed 
to the Court Clerk, and a copy of which shall be attached 
to the document served. 
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174. 

Documents of service shall contain the following matters, 
and shall be signed and sealed by the serving ofBcer : — 

1. The place arid date of service ; 

2. The designation of the party making service and 
of the Court ; 

3. The person who is to receive service ; 

4. The mode of service. 

175. 

In the case of paragraph 3 of Article 161, a written 
certificate of the Court Clerk showing that the posting has 
been duly effected, and in the case of Article 172 a written 
certificate of the authority or official to whom the request 
is addressed, stating that service has been duly effected is 
deemed to be the document of service. 

176. 

If the abode of a party is unknown or if, in the case of 
service to be effected abroad, it is impossible to observe the 
provisions laid down therefor, or the observance thereof 
promises to be without result, service may be effected by 
means of public notification. 

177. 

Service by means of public notification can only be 
effected when the Court has granted permission in ac- 
cordance with an application in that behalf. 

With regard to applications for effecting service by 
means of public notification, decisions may be rendered 
without prior oral proceedings. 

Service by means of public notification is effected by 
affixing the document to be served, or an extract there- 
from, to the notice-board of the Court. 

Service of a summons is effected by the Court Clerk by 
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affixing same to the notice-board of the Court, and by 
directing at least two insertions of a copy thereof in the 
Official Gazette and in newspapers. 

178. 

Service by means of public notification takes effect after 
the lapse of thirty days from the time of the last insertion 
in- the Official Gazette in respect to summons, and after 
the lapse of seven days from the time of the affixing to 
the notice-board in respect to other documents. 

179. 

Service to be effected on the znotion of the Court is 
dealt with by the Court Clerk. 

The provisions of paragraph 2 of Article 153, and of 
Ai-ticles 155 to 178, are applicable, mutatis mutandis, to 
the service mentioned in the preceding paragraph. 



SECTION III. 
Times for Hearing and Terms. 

180. 

Unless there are special provisions in this Code, the 
hearing times are fixed by the presiding Judge of his own 
motion. 

181. 

Hearing times can be appointed for Sundays, days of 
festivals, and other general hoHdays only in cases of neces- 
sity. 

182. 

When the presiding Judge has fixed a hearing time, 
the Court Clerk shall summon (the parties) by serving a 
written notice thereof. 

Where the presiding Judge has directed appearing 
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parties concerned in the suit to appear in the' Court by- 
notifying thetn of a hearing time, or where parties con- 
cerned in the suit have sent in a document stating that 
they will appear at the hearing time, it is as valid as if 
summons had been duly made. 

183. 

Hearings are held at the Court. Provided, however, 
that examination of a person prevented from appearing 
in Court, or acts which cannot be done at the Court are 
excepted. 

184. 

The hearing is opened by the matter being called on. ■ 

A party is deemed to have failed to observe the hearing 
time if he does not appear at the hearing time or, if he, 
even though he actually appear, does not take part in the- 
proceedings. 

185. 

A term the duration of which has been appointed by 
the Court or by the presiding Judge commences to run 
with the service of the document in which the term is 
fixed, or, where no such service is required, with the 
announcement of the term ; provided that on fixing the 
term no special commencement was appointed. 

186. 

The calculation of a term is made in accordance with 
the provisions of the Civil Code. Provided that when a 
term expires on a Sunday, festival day, or other general 
holiday, such day is not to be counted in the term. 

187. 

Legal terms are enlarged in favour of a party resident 
elsewhere than at the seat of the Court, in proportion to 
the distance of the residence of such party from the seat 
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of the Court, by one day for every fifteen ri * in distance 
by land or water ; a fraction of fifteen ri is counted as 
the whole if such fraction exceeds five ri. With regard 
to the calculation of distance by water, two sea-miles are 
counted as one,?-*. 

The Court may specially appoint an additional term for 
parties who have their residence abroad or in a place 
where communications are inconvenient. In such case 
the provisions of the preceding paragraph do not apply. 

A term added to a peremptory term in accordance with 
the provisions of the preceding paragraph is deemed to be 
a peremptory term. 

The provisions of paragraphs 1 and 2 do not apply 

where a party has appointed a person residing at the seat 
of the Court to be his process-attorney. 

188. 

■ ■ The running of a term is suspended by the judicial 
vacations. The portion of the term still unexpired com- 
mences to run with the end of the vacation. 

When the commencement of a term falls in the vaca - 
tion, the term commences to run with the end of the 
vacation. 

The provisions of the two preceding paragraphs do 
not apply to peremptory terms and terms for vacation 
matters. 

189. 

The Court may, on application, or of its own motion, 
order the changing of a hearing time or the adjournment 
or continuation of proceedings. 

190. 

The Court may, on the application of both the parties, 

' \ m = 2.', miles. 
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or of its own motion, enlarge or abridge a term fixed by 
the Court itself or a legal term. 

The provisions of the preceding paragraph are applic- 
able, mutatis mutandis, to the enlargement or abridgment 
of a term fixed by the presiding Judge. , 

The provisions of paragraph 1 do not apply to peremp- 
tory terms. 

191. 

Motions for the changing of a hearing time, the ad- 
journment or continuation of proceedings, or for enlarge- 
ment or abridgment of a term, can be made either orally 
or in vi^riting. 

The motions mentioned in the preceding paragraph 
may be decided without prior oral proceedings. 

The decision cannot be attacked, 

192. 

The provisions of this Section are applicable, mvtatis 
mutandis, to hearing times and terms which have to be 
fixed by Commissioned and Eequisitioned Judges. 



SECTION IV. 
Consequences of Default, and Revivor. 

193. 

The omission by a party of an act of procedure deprives 
the party of his right to do it, unless there are special pro- 
visions in tbis Code. 

194. 

The default of an act of procedure takes effect of itself 
except where a motion is required to be made in accord- 
ance with the provisions of this Code. 

In the case of the exception mentioned in the preceding 



paragraph, the acts of procedure oraittecl can be sub- 
sequently accomplished until motion is made or until oral 
proceedings are concluded, in respect to such motion. 

195. 

"Where a party has been prevented by vis major or 
other unavoidable events from observing a peremptory 
term, the Court is, on application, to grant revivor to 
him. The same is applicable where a party has failed to 
observe the term for entering a protest if in the absence 
of fault on his part he has acquired no knowledge of the 
service of the judgment by default. 

196. 

Application for revivor must be brought within a term 
of fourteen days from the time the impediment ceases. 

After the expiration of one year from the end of the 
peremptory term which has not been observed, revivor 
mentioned in the preceding paragraph can no longer be 
appUed for. 

197. 

Motion for revivor is made by serving a writing on the 
adversary. 

The writing ]nentioned in the preceding paragraph 
must contain the following matters : — 

1. A statement of the facts on which the application 
for revivor is based and of the means whereby the 
same are to be rendered credible ; 

2. The accomplishment of the act of procedure 
which the party has failed to do, or if such 
accomplishment of the act of procedure has been 
already made, the fact. 

Where the raising of immediate complaint has been 
omitted, the application for revivor may be made by pre- 



— 5G — 

senting a writing either to the Court which rendered 
the attacked decision, or the Court of the complaint. 

198. 

Motion for revivor is decided by the Court which is to 
adjudicate in respect to the act of procedure to be sub- 
sequently accomplished. 

199. 

The procedure in connection with the application for 
revivor is to be combined with that relating to the act to 
be subsequently done. The Court may, however, in the 
first place, restrict the procedure to the proceedings and 
decision on the application. 

The provisions applying to the act of procedure to be 
subsequently done apply to the decision as to the ad- 
missibility of the application for revivor and to the 
attacking of the decision. The party who has brought 
the application for revivor is not, however, entitled to 
protest against judgment by default. 

The costs of application for revivor are to be borne by 
the applicant, unless they are due to unfounded opposition, 
on the part of the adversary. 



SECTION V. 

Interruption, Stay, and Suspension 
of Procedure. 

200. 

In the event of the death of a party the procedure is 
interrupted until continued by the successors. 

If continuation by the successors is delayed, the Court 
shall, upon application, order the successors to proceed 
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orally with the continuation arid the principal suit. In 
this case, the successors are to be summoned to appear at 
the hearing time. 

In the event of the successors failing to appear at the 
hearing time, the continuation of the procedure shall, 
upon application, be deemed to have been admitted, and 
they shall be ordered to proceed orally with the principal 
suit forthwith. 

ISlo procedure is required to be continued by the succes- 
sors so long as they do not acknowledge the succession . 

201. 

The provisions of the preceding Article are applicable, 
mutatis mutandis, where a party being a juridical person 
ceases to exist, and its rights and obligations are succeeded 
to inclusively by another juridical person. 

202. 

Where an adjudication in bankruptcy has taken place 
with respect to a party, the procedure in the suit respect- 
ing the bankruptcy estate is interrupted until it is con- 
tinued in accordance with the provisions relating to 
bankruptcy, or until the bankruptcy order is either cancel- 
led or rescinded or closed. 

203. 

Where a party loses his litigation capacity, or the legal 
representative of a party dies, or his powers of representa- 
tion cease prior to the party having gained litigation 
capacity, the procedure is interrupted until the legal repre- 
sentative or new legal representative notifies the adversary 
of his preparing to perform his duty, or until the adver- 
sary notifies the representative of his intention to continue 
the procedure, 

204. 

Where the legal representative is to conduct suit in 
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place of a person with litigation capacity, if the representa- 
tive dies or he loses his powers of' representation, the 
procedure is interrupted until the principal party or his 
representative newly appointed notifies the adversary of 
his preparing to conduct the suit, or until the adversary 
notifies the principal party or his representative of his 
intention to continue the procedure. 

205. 

The provisions of the preceding Article are applicable, 
mutatis mutandis, where a representative who was 
appointed by the principal party and who may do all 
judicial acts by virtue of laws and regulations, is to 
conduct suit for the principal party. 

206. 

The provisions of Articles 200 and 201, and of the 
preceding three Articles, do not apply where there is a 
process-attorney. 

207. 

Where by reason of vis major, or of some other event, 
the Court is unable to conduct affairs, the procedure is 
interrupted until the Court begins to act again. 

208. 

Where the process-attorney dies or loses his powers of 
representation while the suit is pending in the Court of 
the highest instance, the procedure is interrupted until the 
process-attorney newly appointed notifies the adversary of 
his appointment 

The Court; may, upon application, fix a suitable term 
and direct the party to cause his process-attorney to send 
notice of his appointment within such term. 

The interruption of procedure terminates if no notice of 
appointment of a process- attorney is sent in within the 
term specified in the preceding paragraph. 
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209. 

Where, in time of war, a party is serving 'with the 
military or naval forces, or where a party is staying at a 
place which is cut off from communication with the Court 
either by virtue of laws and regulations or by reason of 
vis niajor or of some other event, the Court may, on 
application, or of its own motion, direct a stay of 
procedure. 

210. 

Where an action is lodged according to the provi- 
sions of Article 24, the Court may, upon application, or of 
its own motion, direct a stay of procedure of the principal 
suit until the close of the litispendence caused by the 
commencement of such action. 

211. 

Where the Whole or a portion of a suit is to be decided 
upon the basis of the existence or non-existence of a legal 
relation forming the subject of other suit, the Court may, 
upon application, or of its own motion, direct a stay of the 
procedure until such other suit is concluded. 

212. 

The Court may, upon application, or of its own motion, 
direct a stay of procedure, if during litigation suspicion 
arises of tlie existence of a criminal offence which may 
affect the decision of the suit, until the close of the penal 
procedure. 

213. 

In the case of Article 206, the Court may, upon appli- 
cation or of its own motion, direct a stay of procedure. 

214. 

Interruption or stay of procedure have the effect of 
causing all terms to cease running, and, after the interrup- 
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tion or stay has terminated, of causing the full term to 
recommence running. 

The parties and the Court cannot perform any acts of 
procedure relating to the suit itself during interruption or 
stay. 

Interruption ensuing after the close of oral proceedings 
does not operate to prevent the decision which is to be 
delivered by virtue of such proceedings from being pro- 
nounced. 

215. 

The continuation of the procedure interrupted and the 
notifications relating to such continuation are effected by 
serving a written notice. 

216. 

The Court may, upon application, or of its own motion, 
cancel the rule ordering a stay of procedure. 

217. 

The motion for a stay of procedure or the motion for 
cancellation of the rule ordering a stay of procedure may 
be made either in writing or orally. 

The decision relating to the motion of the preceding 
paragraph may be given without prior oral proceedings. 

218. 

Complaint may be raised against a decision directing a 
stay of procedure. 

Immediate complaint may be raised against decisions 
dismissing a motion for a stay of procedm-e or cancelling 
a decision for a stay of procedure. 

219. 

The parties may agree that the procedure shall remain 

in abeyance. Such agreement shall be notified in writing. 

When both parties fail to appear at a time fixed for 
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oral proceedings, it is to be deemed that an agreement to 
keep the procedure in abeyance has been entered into. 

A party who has agreed that the procedure shall remain 
in abeyance cannot apply for fixing a hearing time within 
three months from the date of such notification or from 
the hearing time which he failed to observe. If such 
application is not made within a year the action or cross- 
action is deemed to have been withdrawn. 

The abeyance of the procedure is without influence on 
the running of peremptory terms. 
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BOOK 11. 

PROCEDURE IN FIRST INSTANCE. 



CHAPTER I. 
Procedure before District Courts. 



SECTION I. 
Procedure up to Judgment. 

220. 

An action is instituted by serving a petition on the 
adversary. The petition must contain the following 
matters : — 

1. Designation of the parties ; 

2. Definite subject of the claim and definite grounds 
on which the claim is based ; 

3. Application of the matter which is to be decided ; 

4. Designation of the Court. 

If the competency of the Court is dependent on the 
value of the subject of the suit, such value shall be men- 
tioned. 

The provisions respecting preparatory pleadings are 
applicable, mutatis mutandis, to a petition. 

221. 

Action for the confirmation of existence or non-existence 
of a legal relation or of the truth or falsity of a writing 
may be instituted only where the plaintiff is to be legally 
benefited by obtaining judgment of such confirmation at 
the earliest time. 
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222. 

With regard to an obligation subject to a term, action 
for the future payment may be instituted only where it is 
apprehended that the defendant will not make payment 
when the obligation becomes due. 

223. 

Several suits against one and the same defendant can 
be jointly instituted only where the same method of pro- 
cedure may be applied to each of them. 

The provisions of the preceding paragraph do not apply 
where one aijd the same Court is not competent with 
respect to each of the suits. 

224. 

The time for the first oral proceedings is fixed on ap- 
plication. 

225. 
The petition shall be served together with summons. 

226. 

There must be a period of at least fourteen days between 
the service of the petition and the time appointed for the 
oral proceedings. 

In case of urgent necessity the presiding Judge may, 
upon application, abridge the term specified in the 
preceding paragraph to the limit of twenty-four hours. 

227. 

Litispendence in the matter of a suit is established by 
the institution of the action. 

228. 

The party can institute no further action in respect to 
the matter of the suit which is under litispendence. 

229. 

After litispendence is established, the competency of the 
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Court of the suit is not affected even by a change of the 
circumstances on which the competency is based. 

230. 

After litispendence is established, the plaintiff is only 
entitled to change his action where the defendant has 
consented thereto or where such change does not render 
the procedure exceedingly difficult or does not delay the 
same. 

The defendant is deemed to have given his consent 
to the change of action if he has orally proceeded with 
the principal suit without stating objections to such 
change of action. 

231. 
In so far only as the facts forming the ground on 
which the claim is based are not changed, the plaintiff 
may do the following acts : — 

I. Supplement or make a correction of his allegations 

of fact or of law ; 
•2. Enlarge or restrict his application as to matters 

which are to be decided ; 
3. Make a new application in place of the original 
application owing to change of circumsta,nce3. 

232. 

A decision to the effect that no change has taken place 
in the action cannot be attacked. 

233. 

The action is, after litispendence is established, not 
affected even by the transfer of the right or of the subject 
of such right, 

A successor may take over a suit in place of the party 
upon obtaining the consent of the adversary, or he may 
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institute an action in accordance with the provisions of 
Article 24. 

234. 

The defendant can institute a cross- action in the Court 
before which the principal suit is pending upon the close 
of oral proceedings of such suit in its first instance. Nb 
cross-action can, however, be instituted against a cross- 
action. 

The institution of a cross-action is made in the course 
of the oral proceedings in respect to the principal suit. 

235. 

No cross-action can he instituted unless the subject of 
the cross-action has some legal connection with the 
subject of the principal action or the means of defence in 
respect thereto. 

236. 

Where the Court before which the principal suit is 
pending would be incompetent in respect to a cross- 
action even by agreement between the parties concerned, 
no cross- action can be instituted. 

237. 

An action may be wholly or partly withdrawn by the 
plaintiff up to the confirmation of judgment. Where, 
however, the defendant has instituted a cross-action, or 
orally proceeded with the principal suit, his consent must 
be obtained. 

Withdrawal of an action is effected by a declaration at 
the oral proceedings or by serving a writing on the 
defendant. 

The provisions of Article 131 are applicable, mutatis 
mutandis, to a writing for the withdrawal of an action. 

238. 

An action is, if withdrawn, to be deemed to have never 
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been instituted. Provided, however, that the cross-action 
loses no effect if the defendant has agreed to the with- 
drawal of the principal action by expressing his intention 
to continue such cross-action. 

The plaintiff who has withdrawn his action shall bear 
the costs of the suit. 

If the action which has been withdrawn is instituted 
anew, the defendant may xefuse to proceed orally until 
the costs of the former suit have been discharged. 

239. 

The defendant is to serve his answer on the adversary 
before the expiration of half the term between the service 
of the petition and the date appointed for oral proceedings. 

The provisions relating to preparatory pleadings are 
applicable, mutatis mutandis, to answers. 

240. 

Where the party is to consider that the adversary will 
not be able to make a statement in respect to the applica- 
tion, allegations of facts, or means of proof, without prior 
preparations, preparatory pleadings containing such ap- 
plication, allegations of facts, or means of proof, must be 
served upon the adversary at a suitable time prior to the 
oral proceedings. 

Where an adjournment or continuation of the oral 
proceedings if to be ordered, the Court may fix a term 
within which the preparatory pleadings still necessary are 
to be served on the adversary.- 

241. 

The Court may, at any time after the opening of the 
oral proceedings, order preparatory procedure to be made 
in respect to the suit itself. 
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242. 

Means of attack or of defence may be advanced up to 
the close of the oral proceedings. 

Means of attack or of defence tardily advanced by a 
party from gross negligence, or with the intention of pro- 
tracting the suit, can be rejected by the Court on applica- 
tion or its own motion, if the close of the suit would be 
retarded by their admission. 

The provisions of the preceding paragraph are apjdi- 
cable, mutatis mutandis, to cross-actions. 

243. 

Up to the close of the oral proceedings, the party may, 
by enlarging the application or by institution of a cross- 
action, apply for. the determination by a judgment of a 
legal relation which is disputed in the course of the suit 
and on the existence or non-existence of which the 
decision of the suit wholly or in part depends. 

The provisions of the preceding paragraph do not 
apply where the Court would be incompetent in respect 
to the confirmation of the legal relation even by agree- 
ment of the parties- 

244. 

The litispendence of a clain made in the course of a 
suit is estabhshed by the assertion of such claim at the 
oral proceedings. 

245. 

A party shall specify the means of proof he intends to 
utilize for proving or controverting allegations of fact, and 
declare himself with respect to the means of proof specifi- 
ed by the adversary. 

The provisions of Article 242 are applicable, mutatis 
mutandis, to the advancing of means of proof and of 
pleas to the means of proof. 
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246. 

The parties shall argue on the results of the taking of 
evidence in demonstration of the legal relations. 

If the evidence has been taken out of the Court of the 
stiit, the parties shall state the result thereof as shown by 
the protocol of the taking of the evidence. 

247. 

Excepting in so far as is otherwise provided in the 
law, the Court, after taking into consideration the purport 
of the proceedings and the result of any evidence that 
may have been taken, shall decide according to its free 
conviction as to whether an allegation of fact is to be 
deemed true or not. 

The grounds on which the conviction is based shall be 
mentioned in the judgment. 

248. 

A party cannot state.objections wher^ he has expressed 
his intention not to state objections against violation of 
the provisions respecting procedures, after the close of the 
date of the oral proceedings which are held owing to ah 
illegal act, or at which euch illegal act is committed or 
cited, where such illegality was, or might have been, 
known to him. 

The provisions of the preceding paragraph do not 
apply to matters which are to- be investigated by the 
Court of its own motion.' 

249. 

The Court is empowered at any stage of the case to 
endeavour to bring about of itself, or through a Commis- 
sioned, or a Eequisitioned Judge, an amicable settlement 
thereof or of individual points in dispute. 



— 69 — 

For the purpose of an attempt at reconciliation the 
Court may direct the parties to appear in person. 

250. 

The application re the matter to be adjudicated must be 
made by reading the petition or the preparatory pleadings. 

If an application is not contained in a petition Or pre- 
paratory pleading, or if an application differs in some 
niaterial point from applications previously read, such 
application must be made by reading a writing which is 
to be joined to the protocol. 

Applications which are not made in accordance with the 
provisions of the preceding two paragraphs are null and 
void. 

251. 

Material statements not contained in the preparatory 
pleadings, or material variations from the contents of such 
pleadings, shall be recorded on application by writings 
which are to be joined to the protocol. 

252. 

The parties may inspect or copy the record of the suit, 
and may, upon the payment of the costs in advance, ask 
for exemplifications, extracts, or copies thereof. 

In the absence of consent of the parties, a third person 
may, upon the permission of the presiding Judge, inspect 
or copy the record of the suit, or may, upon the payment 
of the costs in advance,. ask for extracts or copies thereof, 
if legitimate interest in the matter is rendered credible. 

Drafts of decisions, writings for the preparation thereof- 
and writings relating to deliberation or to punitive mea- 
sures shall not be permitted to be inspected or copied ; 
also copies or extracts of any of such documents shall not 
be granted. 
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SECTION II. 
Judgment. 

253. 

When the suit is ripe for decision, a decision shall be 
rendered by the Court by means of a final judgment. 
The same applies where, of two or more suits joined for 
the purpose of simultaneous proceedings, one only is ripe 
for decision. 

254. 

When a part only of a claim, or of two or more claims 
asserted in one action, one only, or, the. principal action 
only, or cross-action only, is ripe for decision, the Court 
shall render its decision thereon by means of a final judg- 
ment except the rendering of a part judgment if the case is 
deemed to be improper. 

255. 

When a separate and independent means of attack or 
of defence, or an incidental dispute is ripe for decision, the 
decision may be given by means of an interlocutory 
judgment. 

256. 

When a claim is contested as regards both the grounds 
therefor and the amount thereof, the Court may first of 
all decide as to the grounds. 

A judgment declaring the ground of claim well-founded 
is, so far as concerns recourse, to be regarded as a final 
judgment. 

The Court may not direct the question of the amount 
to be proceeded with until the judgment mentioned in the 
preceding paragraph has become final and conclusive. 

257. 

When the Court is to dismiss an action on the ground 
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that the Court is incompetent as regards the matter of 
the case, the suit shall at the same time, and upon the 
motion of the plaintiff, be referred to a Local Court 
designated within the jurisdiction of the former Court. 

When the judgment referring the suit to a Local Court 
has been finally confirmed, the suit shall be deemed as 
pending before such Local Court. 

258. 

When' the plaintiff renounces the claim asserted, at the 
oral proceedings, the Court shall dismiss, by a judgment, 
the plaintiff's claim on the grounds of such renunciation. 

259. 

If the defendant admits the claim asserted against 
him, at the oral proceedings, judgment is to be given 
against him on the ground of such admission. 

260. 

The Court is not empowered to accord to a party any- 
thing which has not been applied for. 

261. 

The Court shall, of its own motion, pronounce provi- 
sional executions in the following cases : — 

1. When judgment is to be pronounced against the 
defendant on the ground of his admission ; 

2. When judgment by default is to be given for the 
second time or upwards against one and the same 
party in one and the same instance ; 

3. When judgment is to be given against the 
defendant in a suit on a document ; 

4. When in respect to a suit demanding performance 
of hability for support, judgment is to be given 
against the defendant in respect to the period of 
time subsequent to the bringing of the action 
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and for the three months prior to the institution of 
the action. 

262, 
Provisional execution shall, on application, be pro- 
nounced in the following cases : — 

1 . When judgment is to be given by default ; 

2. When judgment is to be given in respect to a suit 
betv?een a lessor and lessee regarding delivery, 
evacuation, use, or repair of the whole or a part 
of a building, or regarding liens on movable 
properties furnished and provided in a building ; 

3. When judgment is to be given in a suit regarding 
maintenance, protection, or recovery of possession ; 

4. When judgment is to be given in a suit between 
an employer and servants or labourers regarding 

salaries or wages ; , 

5. When judgment is to be given in a suit between 
travellers and hotel or restaurant proprietors, 
carriers, owners or captains of ships, regard- 
ing hotel bills, restaurant charges, freights, or 
packages or articles taken with them by travellers ; 

6. When in a suit respecting claims of a right of 
property not mentioned in Nos. 2 to 5, judgment 
is to be given against a defendant regarding a 
sum of money or value not exceeding fifty Yen. 
The provisions of Articles 3 to 9 are applicable 
mutatis mutandis, to the calculation of the value 
mentioned in No. 6 of the preceding paragraph. 

263. 

In the following cases pi-ovisional execution shall, on 
application, be pronounced in so far only as the judgment 
relates to claims of a right of property ; — 
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1. When the creditor has moved offering security 
prior to the execution ; 

2. When the creditor has rendered credible the fact 
that he may sustain incalculable or irreparable 
loss if execution is not made until the final 
determination of the judgment. 

264. 

When the debtor has rendered credible the faot 
that he may sustain in'etrievable loss on account of 
provisional execution .of the judgment, the Court in the 
case of Article 261 shall, on application, pronounce that 
no provisional execution be granted, and in the case of the 
preceding two Articles, that the application for provisional 
execution be dismissed : 

265. 

The Court may, upon the application of the debtor, 
declare that the judgment cannot be provisionally executed 
unless the cireditor offers security. 

If the creditor does not bring a motion offering security 
prior to the execution, the Court shall, upon the applica- 
tion of the debtor, permit him to be exempted from 
execution by depositing the subject-matter of the suit. 

266. 

Applications regarding provisional execution shall be 
made prior to the close of oral proceeding?. 

The decision respecting the application mentioned in 
the preceding paragraph shall be mentioned in the 
formal abjudication of the judgment. 

267. 

To the extent of the rescission or alteration decreed, the 
declaration ordering provisional execution is to become 
null and void as a matter of course and natural con- 
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sequence by virtue of the pronouncement of a judgment 
rescinding or altering the judgment in the suit itself 
or the declaration of such provisional execution. 

When judgment in the suit itself declaring same to be 
provisionally executory is to be rescinded or altered, the 
Court shall, if the defendant makes application in that 
behalf, order the plaintiff to return the prestation made 
by the defendant in accordance with the declaration of 
the provisional execution, and to make compensation for 
damages which have accrued to the defendant owing to 
the provisional execution or in order to be exempt from 
such execution. 

268. 

Judgment cannot be rendered by any Judges other 
than those present at the oral proceedings upon which 
the judgment is based. 

269. 

Judgment is to be pronounced. 

The judgment shall be pronounced on the day on 
which the oral proceedings are concluded, or at a time 
to be fixed immediately after the conclusion of the oral 
proceedings, but in any case within a period of not 
more than seven days from the last day of such oral 
proceedings. 

270, 

Judgment shall be pronounced by reading the forma 
adjudication. Provided, however, that a judgment by 
default, or a judgment based upon renunciation or 
admission m.ay be pronounced even if the formal adjudi- 
cation has not yet been reduced to writing. 

If it is deemed proper to pronounce the reasons for the 
decision, they shall be read, or their material portions 
orally communicated. 
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271. 

The validity of the pronouncement of a judgment is 
not dependent upon the presence or absence in Court ol 
the parties. 

When judgment has been pronounced, the parties can 
perform acts of procedure in virtue of such judgment 
even prior to the service thereof, except in the cases 
otherwise provided for in this Code. 

272. 

The judgment shall contain the following matters : — 
1. The names, position, calling, and residence, of 
each of the parties and of their legal represen- 
tatives, as well as their process-attorneys. 
•2. The formal adjudication ; 

3. The facts; 

4. The grounds ; 

5. Designation of the Court and the official position 
and names of the Judges who have rendered the 
decision. 

The facts shall embrace the applications made by the 
parties at the oral proceedings, and a concise statement 
of the oral addresses of the parties. 

273. 

The judgment is to be signed and sealed by the Judges 
who have rendered the decision. If a Judge is prevented 
from so doing, a statement of the reasons therefore is to 
be noted thereon by the presiding Judge or, if it be he 
that is prevented, by the Judge next highest in rank 
sitting with him. 

The judgment shall be handed to the Court Clerk 
within seven days from the day when such judgment 
was nronounced. 
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The Goui-t Clerk shall note on the judgment the day 
when such judgment was pronounced, and the day when 
he received same, and shall sign and seal such note. 

274. 

The service of a judgment is made by the party. 
The service of a judgment is made by delivering an 
exemplification thereof. 

275. 

No exemplification, extract, or copy of a judgment may 
be delivered until such judgment has been pronounced 
and signed and sealed by the Judges. 

The Court Clerk shall certify all exemplifications or 
extracts of judgments with his signature, and by affixing 
his seal and that of the Court. 

276. 

The Court is bound by judgments which it has pro- 
nounced. 

277. 

When a judgment dismissing an action on the ground 
that the Court is materially incompetent becomes irre- 
vocable such judgment binds the Courts before which the 
suit is subsequently pending. 

278. 

Errors in calculation, clerical mistakes, and similar 
instances of evident mistake which may be found in a 
judgmeiit ^ shall at all times be rectified by the Court 
on application or of its own motion. 

Decisions respecting rectification can be given without 
prior oral proceedings. 

Decisions re rectification shall be noted on the original 
and exemplification of the judgment. 
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No recource can be had against a rule dismissing an 
application for rectification : against a rule directing 
rectification immediate complaint may be raised. 

279. 

Where a principal or accessory claim, or the question 
of costs, has been entirely or partly omitted in the deci- 
sion, the judgment is, on application, to be completed by 
a supplementary decision. 

Application for a .suppilementary decision cannot be 
made after the lapse of seven days from the service of the 
judgment. 

When the application mentioned in the preceding 
paragraph is made, immediate oral proceedings are to be 
directed or subject to the appointing of a new hearing 
time in regard to that part of the suit which has not been 
concluded. 

280. 

Where the Court of its own motion ought to have 
niade a declaration ordering the judgment to be pro- 
visionally executed, if the decision thereof has been 
omitted, or where application for provisional execution 
has been passed over, the provisions of the preceding 
paragraph are applicable mutatis mutandis. . 

281. 

Final (irrevocable) judgments acquire binding , force so 
far only as regards that part of the claim made in the 
action or the cross-action which has been decided. 

. Decisions as to the existence or non-existence of a 
counter-claim made by means of a plea of ".set .off " ac- 
quire binding force respecting the corresponding amount 
of the " set off " alleged. 
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282. 

Judgments become irrevocable upon the lapse of the 
terms determined for the lodging of protest or the institu- 
tion of recourse. 

Protest lodged, or recourse instituted, within the terms 
mentioned in the preceding paragraph, has the effect of 
preventing judgments from becoming irrevocable. 

283. 

A certificate of judgment having become irrevocable is, 
upon application, to be delivered by the Clerk of the 
Court in the first instance, and if the Eecord of the suit is 
held by the upper Court,. by the Clerk of such Court. 

With regard to the certificate of judgment ha\'iug be- 
come irrevocable which is to be delivered where re- 
course has not been had against a judgment, it suffices 
for the Clerlv of the Court of recourse having jurisdiction 
to certify that no recourse has been lodged within the 
peremptory term. 

284. 

Judgments given by a foreign Court are valid in the 
following cases only : — 

1. When the judgment given by a foreign Court is 
irrevocable in accordance with the law of the State 
to which the Court belongs ; 

2. When according to Japanese law the foreign Court 
was competent ; 

3. When the defendant against whom the judgment 
was given is a Japanese, if he had taken pait in 
the suit, or did not appear at the Court of the 
suit in spite of the service of summons or orders 
necessary for commencing the suit effected within 
the State to which the Court belongs or by the 
mutual aid of the law of Japan ; 



4. When the judgment of the foreign Court does not 
admit acts or matters which, according to Japa- 
nese law, are inadmissible or contrary to public 
welfare or to good manners and customs ; 

5. When mutually secured by international relations. 

285. 

An irrevocable judgment has binding force on the 
parties, and those who have succeeded to the parties after 
the commencement of the litispendence or who have 
taken possession of the subjects-matter claimed for the 
parties or their successors. 

286. 

The provisions of Articles 268 and 269 are applicable, 
mutatis mutandis, to rulings of the Courts given after the 
oral proceeding. 

The provisions of Articles 271, 274, 275, 278 and 279 
are applicable, mutatis mutandis, to rulings of the Courts 
and to orders of presiding Judges, or of Commissioned or 
Kequisitioned Judges. Eules and orders which are not 
pronounced are to be served by the Courts of their own 
motion. 



SECTION III. 
Judgment by Default. 

287. 

When the plaintiff does not appear at the hearing time 
fixed for the oral proceedings, a judgment by default, 
dismissing the claim of the plaintiff, is to be given on the 
application of the defendant who has appeared. 

288. 

When the defendant does not appear at the hearing 
time fixed for the oral proceedings, if the plaintiff applies 
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for a judgment by default, the facts orally advanced in 
the address of the plaintiff shall be deemed to have been 
admitted by the defendant, and, in so far as the claim 
raised by the plaintiff is considered justified, the con- 
demnation of the defendant shall be pronounced by a 
judgment by default ; in so far, however, as the claim is 
considered improper, the dismissal of the action shall- te 
pronounced. 

289. 

The provisions of the preceding two articles are appli- 
cable, mutatis mutandis, where a party does not appear 
at a hearing time to which the oral proceedings are 
adjourned or which is appointed for continuing the same. 

290. 

A party who appears but does not take part in the oral 
proceedings shall be regarded as not appearing. 

291. 

"When a party takes part in the oral .proceedings the 
provisions of this Section do not apply as regards the suit 
itself, notwithstanding that he does not declare himself 
with respect to particular facts or writings. 

292. 

An application for judgment by default shall be dis- 
missed in the following cases: — 

1. When the party who has appeared is unable to 
obtain the requisite evidence respecting facts which 
the Court has of its own motion to inquire into ; 

2. When the party who has not appeared has not 
been duly summoned within the proper time ; 

3. When it is to be considered that the party is 
unable to appear owing to vis major or other 
unavoidable occurrence ; 
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4. When a statement of fact or an application was 
not communicated by the party appearing to the 
adversary within the proper period of time. 

293. 

Immediate complaint may be raised against a rule 
dismissing an application for a judgment by default. 

If the rule is discharged, the party who did not appear 
cannot be summoned to the new hearing time. 

294. 

A party against whom judgment by default has been 
given is entitled to enter a protest against the same. 

The protest must be entered within the peremptory 
term of fourteen days. 

The tern mentioned in the preceding paragraph com- 
mences to run from service of the judgment. 

When service is to be effected abroad oi: by public 
notification, the term for protest shall be settled by the 
Court in the judgment by default or by a rule subsequent- 
ly issued. Such rule can be issued without prior oral 
proceedings. 

295. 

Protest is entered by serving a pleading on the adver- 
sary. The pleading mentioned in the preceding para- 
graph must contain the following matters : — 

1. Indication of the judgment by default ; 

2. A declaration that the protest is entered. 

The pleading of the protest should also contain all that 
is necessary to prepare for the oral proceedmgs in the suit. 

The provisions respecting preparatory pleadings are 
applicable, mutatis mutandis, to pleadings of protest. 

296. 

A protest in itself inadmissible, or not corresponding to 
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the legally prescribed form, or entered after the expiration 
of the term, is to be rejected as illegal. 

The Court shall, of its own motion, make investigation 
as to whether the protest is legal or not. 

297. 

If the protest is admitted as legal, the suit is restored 
to the state in which it was prior to the default. 

298. 

.In so far as the judgment which is to be rendered in 
consequence of the pleadings corresponds with the judg- 
ment by default, the Court shall pronounce that such 
judgment by default is maintained. 

In so far as that is not so, the judgment by default is 
to be annulled and a fresh decision is to be made by the 
new judgment. 

299. 

"Where a judgment by default has been rendered in 
conformity with law, the costs caused by the default, so 
far as they are not due to unfounded opposition on the 
part of the adversary, shall be imposed on the party in 
default, and notwithstanding that the judgment by default 
13 discharged in consequence of protest. 

300. 

A further judgment by default rejecting the protest 
shall be rendered on application against a party who has 
entered a protest, but who does not appear at the time 
fixed for oral proceedings, or fails to appear at the hearing 
time to which the proceedings were adjourned or which 
is appointed for continuing the same. 

No further protest is admissible against the judgment 
by default mentioned in the preceding paragraph. 
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301. 

The provisions respecting renunciation of appeal and 
withdrawal thereof apply correspondingly to renunciation 
and withdrawal of protest. 

302. 

Where a party fails to appear at a hearing time ap- 
pointed for the oral proceedings of an incidental issue, the 
provisions of this Section are applicable, mutatis mutandis, 
to such incidental issue only. 



vSECTION IV. 
Preparatory Procedure. 

303. 

Where in suits respecting accounts (heisan) or partition 
(bunhwatsu) or in other similar suits, a considerable 
number of contests arise, the Court may direct a pre- 
paratory procedure (jumhi tetsudzuJd) before a Com- 
missioned Judge. 

304. 

The rule directing a preparatory procedure cannot be 
attacked. 

305. 

The presiding Judge shall designate a Commissioned 
Judge from among the Judges in his division. 

In the event of the Commissioned Judge being prevent- 
ed from carrying out his commission, the presiding Judge 
shall appoint another Commissioned Judge. 

The Commissioned Judge appoints a hearing time for 
preparatory procedure. 

306. 

At the preparatory procedure the following shall be 
clearly recorded by protocol : — 
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1. Eeclamations and means of attack and of defence ; 

2. Whether there is any contest regarding reclama- 
tions or means of attack or defence ; 

3. In regard to the contested reclamations and the 
contested means of attack and defence, the ap- 
plications, relations of facts, means of proof, pleas 
to the means of proof, and the statements made 
respecting the means of proof and the pleas to the 
means of proof. 

307. 

The preparatory procedure shall be continued until 
the suit itself (hon-an), or an incidental issue (chilkan no 
arasoi), becomes ripe to render a judgment or to make 
a rule directing the taking of evidence. 

308, 

Where a party fails to appear at the hearing time 
appointed for preparatory procedure, the Commissioned 
Judge shall record by protocol the statement made by the 
party appearing, in conformity with the provisions of 
Article 30G, shall appoint a new time for hearing, and 
shall serve a copy of the protocol on the party who has 
not appeared. 

Should the party also fail to appear at the new hear- 
ing time, the adversary's allegations of fact (jijitsil-jo no 
shucho) contained in the protocol are regarded as admit- 
ted, (jihaku shitaru mono to minasu), and the preparatory 
procedure respecting such allegations cannot be continued. 

Where both the parties do not appear at the hearing 
time, the provisions of paragraphs 2 and 3 of Article 
219 are applicable mutatis mutandis. 

309. 

After the conclusion of the preparatory procedure the 
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presiding Judge of the Court of the suit {juso saibansho) 
shall appoint a time for the oral proceedings. 

At the oral proceedings the parties shall state the result 
of tha preparatory procedure as borne out by the protocol. 

Where either of the parties does not appear, claims 
not contested in the preparatory procedure shall be dis- 
posed of by a part judgment. With regard to claims 
disputed, judgment by default shall be rendered on ap- 
plication. 

310. 

A declaration which was oixiitted or refused to be 
given with regard to facts or documents notwithstanding 
the demand of the Commissioned Judge, cannot be 
(subsequently) made at the oral proceedings. 

Eeclamations, means of attack or of defence, means of 
proof and pleas to the means of proof, not clearly recorded 
by the protocol of the preparatory procedure can only be 
asserted at the oral proceedings in so far as it be rendered 
credible that they only arose or became known to the 
party afterwards. 



SECTION V. 

General Provisions Regarding Proofs 
and the Taking of Evidence. 

311. 

The parties shall prove allegations of facts beneficial to 
them. 

312. 
Facts well known to the Court are not required to be 
proved. 

313. 
Where a party has admitted facts at the oral proceed- 
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ings or before a Commissioned or Eequisitioned Judge, 
the adversary is not required to prove such facts 

314. 

Admissions of fact acquire validity without the consent 
of the adversary. 

315. 

Admissions of fact can only be cancelled (1) in so far as 
the party proves that such admissions differ from the real 
facts, or (2) that such admissions were made owing to 
error and mistake, or (3) when the consent of the adver- 
sary is obtained. 

316. 

To render the allegations of facts credible, it is sufficient 
to cause the Court tj consider that such allegations are 
true. 

317. 

Where a fact is to be rendered credible such can only 
be done by means of proof which may be investigated on 
the spot. 

318. 

Evidence is taken before the Court of the suit. 

Only in cases specially prescribed by this Code can 
a Commissioned or Eequisitioned Judge be charged to take 
evidence. 

A rule respecting the nianner in which evidence is to be 
taken cannot be attacked. 

319. 

Any of the means of proof adduced by a party which 
are considered unnecessary may be rejected. 

320. 

Where special procedure is required for taking evidence, 
the Court shall issue a rule to take evidence directing such 
procedure. 
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321. 

The rule to take evidence shall contain the following : — 

1. Designation of the facts in dispute which are to be 
proved ; 

2. Designation of the means of proof ; 

3. Designation of the party adducing such means of 
proof. 

322. 
Alteration of a rule to take evidence may only be applied 
for where such is based upon a new proceeding. 

323. 

Where an impediment of uncertain duration prevents 
the taking of evidence, a suitable term shall be appointed 
upon application. 

After the expiration of the term mentioned in the pre- 
ceding paragraph the evidence can only be taken if no 
delay will thereby be caused to the procedure. 

324. 

If the evidence is to be taken by a Commissioned Judge, 
the presiding Judge shall, in pronouncing the rule to take 
evidence, appoint a Judge from among the members of the 
sitting division. 

In the event of the Commissioned Judge being pre- 
vented from carrying out bis commission, the presiding 
Judge shall further appoint another Commissioned Judge. 

If the evidence is to be taken by a Eequisitioned Judge, 
the presiding Judge shall make request therefor. 

The time and place for taking evidence is fixed by the 
Commissioned or Eequisitioned Judge. 

325. 

The record and papers relating to the taking of evidence 
shall be transmitted by the Eequisitioned Judge to the 
Court of the suit. 



The Clerk of the Court of the suit shall notify the 
parties of the receipt of the papers. 

326. 

Where evidence is to be taken abroad, the presiding 
Judge shall request the competent foreign authorities to 
effect the same. 

The presiding Judge shall make a request to the Japa- 
nese Consul resident abroad, if such Consul is able to take 
evidence. 

327. 

In the event of grounds subsequently arising which 
manifest the expediency of another Court taking the evid- 
ence, the Commissioned or Eequisitioned Judge may 
request such Court to take the evidence. 

If the Commissioned or Eequisitioned Judge makes the 
request mentioned in the preceding paragraph, the fact 
shall be notified to the Court of the suit and to the parties. 

328. 

Where a dispute arises at the taking of evidence, and 
the continuation of the taking of evidence is dependent on 
the settlement of such dispute, if the Commissioned or 
Eequisitioned Judge is unable to decide the same, it shall 
be settled by the Court of the suit. 

329. 

Where the parties do not appear at the time appointed 
for taking the evidence, the taking of evidence shall, 
nevertheless, be proceeded with. 

Where the taking of evidence is wholly or partly frustrat- 
ed by the non-appearance of a party, a fresh taking of evid- 
ence or the completing of the evidence taken may be 
directed on application up to the close of the oral proceed- 
ings only where the procedure is not delayed thereby, or 
where the party producing the evidence renders it credible 
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that he was prcveuted by no fault of his own from 
appearing at the former hearing time. 

330. 

If not contrary to the Japanese law, the taking of 
evidencs effected abroad is considered legal even where it 
was done against the law of the State in which the 
evidence was taken. 

331. 

The Court may direct the re-opening of the taking of 
evidence, if, in its opinion, such procedure is necessary. 

332. 

Where the evidence is taken before the Court of the 
suit, the time at \A-hich the evidence is taken is also that 
fixed for the continuation of the oral proceedings. 

Where evidence is to be taken before a Commissioned 

or Eequisitioned Judge, the presiding Judge of the Court 

of the suit shall appoint a time for the continuation of 

the oral proceedings when the rule to take evidence is 

pronounced or after the taking of evidence has been 

concluded. 

333. 

Evidence is not to be taken where the party adducing 

evidence fails to pay in advance the costs of taking the 

same within such term as the Court fixes. If, however, 

such costs are paid in advance after the expiration of the 

term, but the taking of evidence can be taken without 

delaying the procedure, the above rule does not apply. 



SECTION VI. 

Testimony of Witnesses. 

334. 

In so far as it is not by law otherwise provided, 
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every person is bound to testify before the Courts in civil 
suits. 

335. 

Where Government or public officials or persons who 
have been Government or public officials are to be 
examined as witnesses concerning circumstances to which 
their obligations to preserve official secrecy applies, the 
consent of the controUing officers shall be obtained. 

The controlling officers may not refuse consent unless 
the testimony, if rendered, would be prejudicial to the 
welfare of the State. 

The Imperial sanction shall be obtained where 
Ministers of State or persons who have been Ministers 
of State are to be examined as witnesses in respect to 
matters to which their obligations to preserve official 
secrecy applies. 

The consent or the Imperial sanction is to be requested 
by the presiding Judge of the Court of the suit and 
notified to the witness. 

336. 

Testimony is tendered by naming the witnesses and 
indicating the facts concerning which they are to be 
examined. 

337. 

The summons to a witness must contain the following : — 

1. Designation of the witness and of the parties ; 

2. The place at which and the time when the witness 
is to appear ; 

' 3. Penalties which are to be inflicted in accordance 
with the law in the event of non-appearance ; 
4. Designation of the Court. 
When the presiding Judge considers that the witness 
will be unable to make testimony unless preparation is 
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made therefor, he is to direct the facts, concerning which 
the witness is to be examined, to be mentioned in the 
summons. 

338. 

The summoning of a person on the active list of the 
army or navj' is effected by means of a request addressed 
to the chief officer or officer conimanding such person. 

The chief officer or officer commanding shall direct the 
person summoned to appear at the Court in so far as such 
is not impracticable owing to the requirements of the 
service. Where, however, the requirements of the service 
prevent directing the appearance, such fact shall be 
notified to the Court. 

The request mentioned in paragraph 1 is made by the 
presiding Judge of the Coui't of the suit. 

339. 

A regularly summoned witness who fails to appear 
shall be condemned by a rule to pay the costs due to 
such failui'e and to pay a fine not exceeding fifty yen. 

Where the witness to whom the rule mentioned in the 
preceding paragraph is given again fails to appear, he 
shall be condemned afresh to pay costs and a fine not 
exceeding fifty yeti. In this case directions may be given 
for the compulsory production of the witness. 

The witness is entitled to raise complaint against the 
rule mentioned in the preceding two Articles. The com- 
plaint has suspensive effect. 

The rule ordering the payment of costs and fine or the 
compulsory attendance and the enforcement thereof 
against a person on the active list of the army or navy is 
made by means of a request addressed to the Military or 
"Naval Court. 
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340. 

The provisions of the preceding Article do not apply 
when the witness does not appear owing to a proper and 
valid cause. 

The rule mentioned in the preceding Article is to be 
discharged if the non-appearance of the witness who has 
received such rule is subsequently excused on sufficient 
grounds. 

The declaration in respect of failure to appear as well 
as the motion for discharge of the rule may be made in 
writing or orally. 

341. 

If a member of the Imperial Family is a witness, he 
shall be examined at his residence for the time being by 
a Commissioned or a Eequisitioned Judge. 

Where a Minister of State is a witness he shall be 
examined at the place where the otiice of bis Department 
is situated, or, if he is absent from such place, at the 
place where he is staying. 

Where members of the Diet during their stay at the 
place of its assembly are witnesses, they shall be examined 
at such place only when the Diet is in session. 

If the place where the office or the Diet is situated, or 
where the witness is staying, differs from the seat of the 
Court of the suit, the witness shall be examined by a 
Eequisitioned Judge. 

343. 

In the following cases, a Commissioned or a Eequisi- 
tioned Judge shall examine witnesses : — 

I. Where it is necessary to examine witnesses' at the 
actual place for the purposes of discovering the 
truth ; 
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2. Where the witness is unable to appear at the 
Court of the suit owing to ilhiess or other causes ; 

3. Where a witness residing at a place very far distant 
would be obliged to lose excessive time and incur 
excessive expense in order to appear at the Court 
of the suit. 

344. 

The following are entitled to refuse to testify : — 

1. The wife or husband of a party, or the relatives of 
a party, within the fourth degree of relationship ; 
in the case of affinity, notwithstanding that the 
marriage founding the same no longer exists ; 

2. Persons under the guardianship or curatorship of 
a party ; 

3. Guardians or curators of a party. 

345. 

Testimony may be refused in the following cases : — 

1. Where Government or public officials or those 
who have been such officials are to be examined 
with regard to cirumstances to which their obliga- 
tion to preserve ofBcial secrecy applies ; 

2. Where medical men, apothecaries, midwives, ad- 
vocates, counsel, notaries, officials of shrines or 
persons who are in religious professions, are to be 
examined with regard to facts in respect of which 
secrecy is imposed, and which are confided to 
them by reason of their position or calling, and 
have thereby come to their knowledge ; 

3. Where members of the Imperial Diet are to be 
examined with regard to matters of controversy 
held in camera ; 

4. Where testimony may redound to the disgrace of 
the witness, or of a person who is connected with 
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the witness in such a relation as mentioned in Nos. 
1, 2, or 3 of the preceding Article, or may expose 
him to the risk of a criminal prosecution ; 

5. Where testimony would cause the witness, or a 
person connected with the witness in such a re- 
lation as mentioned in Nos. 1, 2, or 3 of the 
preceding Article, a direct damage in property ; 

6. Where testimony may reveal an art or business 
secret. 

In the case of Nos. 1 and 2 of the preceding paragraph, 
if the witness is relieved from the obligation to observe 
secrecy, testimony can no longer be refused. 

346. 

The presiding Judge shall notify a person who is 
entitled to refuse his testimony prior to his examination. 

347. 

Even persons who are entitled to refuse testimony ac- 
cording to No. 1 of Article 344 or No. 5 of paragraph 
1 of article 345, may not refuse testimony regarding the 
following matters : — 

1. Births, marriages, adoptions, abdications or deaths 
of persons who are, or have been, in the same 
family with him ; 

2. Facts which concern property interests resulting 
from relationship ; 

3. The existence and particulars of a legal act at the 
effecting of which he was present as a witness ; 

4. Such acts concerning legal relations disputed as 
were effected by him either as the predecessor in 
title or the representative of a party. 

348. 

A witness who refuses to testify shall state, before the 
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time appointed for his examination or at the time it- 
self, the facts upon which he bases his refusal, and 
shall render the same credible. Provided that this may 
be made Id writing or orally if prior to the appointed 
time. 

A witness who has refused to testify prior to the hear- 
ing time is not required to appear at the hearing time. 

When a witness has, before the time appointed, refused 
to give his testimony, the Court Clerk shall notify the 
parties of such fact. 

349. 

The Court of the suit shall, after hearing the parties, 
decide as to the legality of a refusal to give testimony. 

In the case of No. 1 of paragraph 1 of Article 345, the 
legality of the refusal to testify shall be decided according 
to the opinion of the controlling official. 

Immediate complaint may be raised by the witness or 
the parties against the rule. The complaint has suspen- 
sive effect. 

350. 

If testimony is refused without any reason being assign- 
ed, or after the reason alleged has been finally and con- 
clusively rejected, the witness shall be condemned by a 
rule to pay the costs caused by the refusal and to pay a 
fine not exceeding one hundred yen. 

Immediate complaint may be raised against the rule 
mentioned in the preceding paragraph. The complaint 
has suspensive effect. 

Condemnation in costs and fine, and the enforcement 
thereof against a person on the active list of the army or 
navy, is effected by means of a request addressed to the 
Military or Naval Court. 
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351. 

The presiding Judge shall cause each witness to be 
sworn separately and prior to his examination. 

Prior to the oath being administered, the presiding 
Judge shall warn the witness of the penalties attaching 
to false testimony. 

352. 

Where the following persons are to be examined, they 
shall be examined without being sworn : — 

1. Persons who have not completed their fifteenth 
year ; 

2. Persons who are, owing to mental weakness, 
unable to comprehend the nature of an oath ; 

3. Persons who have been deprived of the enjoyment 
of their public rights ; 

4. Persons mentioned in Article 844, or persons who 
do not refuse to give their testimony in the cases 
of No. 4 or 5 of paragraph 1 of Article 345 ; 

5. Persons who are employed by a party or are 
living with a party ; 

6. Persons who are directly interested in the result 
of the suit. Those mentiened in Nos. 3 to 5 of 
the preceding paragraph may be caused to take 
the oath after they have been examined. 

353. 

If the witness is to be sworn prior to his examination, 
he shall swear to the effct that " he will conscientiously 
speak the truth, the whole truth, and nothing but the 
truth." 

If he is to be sworn subsequently to his examination, 
he shall swear to the effect that he " has conscientiously 
spoken the truth, the whole truth, and nothing but the 
truth." 
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354. 

The provisions of Article 350 apply correspond i]igl 3' to 
a witness who refuses to be sworn. 

355. 

Each witness shall be examined separately and in the 
absence of the witnesses who are to be examined 
afterwards. Wher-e it is necessary, witnesses may he 
confronted with each other. 

356. 

The examination of a witness is commenced by his 
being questioned as to his surname and personal name, 
age, position, calling, and residence. If necessary, ques- 
tions shall be put to him with regard to his relations 
with the parties ai]d with regard to such circumstances as 
concern the credibility of his testiin:iony. 

357. 

The presiding Judge shall direct the witness to state 
connectedly all that is Imown to him with regard to the 
matters' upon which he is examined. 

Further questions may be put by the presiding Judge 
to the witness for the purpose of making clear and com- 
pleting his statem.ents, and for the purpose of .enc[uiring 
into the giounds upon which the knowledge of the witncES 
is based. 

358. 

Witnesses may not read from writings or memoranda 
instead of making an oral statem^ent, unless they receive 
the permission of the presiding Judge. 

359. 

The other Judges sitting have the right, after first 
receiving the permission of the presiding Judge, to put 
questions to the witness. 
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The parties may apply to the presiding Judge for such 
questions as are necessary in order to make the statements 
of the witness clear. 

The Court shall decide 'u.'ith respect to any objection 
which may- be made to the admissibility of a question. 

360. 

The fact as to whether a witness was sworn before or 
after his examination, or whether he was examined with- 
out being sworn, is to be recorded in the protocol. 

361. 

Where the Court of the suit has ordered the witness to 
be re-examined, he shall be sworn afresh or caused to 
testify what is stated by him to be true by virtue of the 
oath already administered. 

362. 

A party who has proposed a witness is entitled to 
renounce such means of proof. 

Where a party renounces his proposed witness, the 
adversary may apply for the examination or for the 
continuation of the examination of the witness appearing. 

363. 

The powers of the Court of the suit in regard to a 
witness devolve also upon a Commissioned or a Ee- 
quisitioned Judge where suck Judge is charged to ex- 
amine witnesses. The powers provided for in paragraph 
1 of Article 349 are however excepted. 

364. 

Every witness is entitled to claim the payment of a 
daily allowance and travelling expenses specified in the 
law. 
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SECTION VII. 
Expert Evidence. 

365. 

The provisions relating to the testimony of witnesses 
apply correspondingly to expert evidence in so far as is 
not in this Section otherwise provided 

366. 

Expert evidence is tendered by indicating the points 
upon which an opinion is to be given. 

367. 

The Court of the suit may empower a Commissioned or 
a Requisitioned Judge to take evidence by way of an 
expert opinion. 

368. 

The selection of the experts who are to be called in, 
as well as the fixing of their number, rests with the Court 
of the suit. 

The Court may appoint an expert to take the place 
of one already appointed. 

Where there is an expert who has been publicly ap- 
pointed, the Court may appoint another expert in so far 
only as there is any special cause which necessitates such 
appointment. 

The Court may call upon the parties to name experts. 

369. 

The Court of the suit may direct a Commissioned or a 
Requisitioned Judge to appoint an expert. 

The provisions of the preceding Article apply cor- 
respondingly where a Commissioned or a Requisitioned 
Judge appoints an expert. 
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370. 

A party may refuse an expert on the grounds on which 
he may refuse a Judge, but the fact that the expert was 
examined as a witness caniiot be advanced as a ground 
for refusal. 

A party may not apply for the refusal of an expert 
after such expert has made his statement upon the points 
relative to which his opinion b required, or after he has 
handed in his written opinion. Cases where the cause 
of the refusal has arisen after such statement or the hand- 
ing in of the written opinion, or where the party was 
unacquainted v/ith such cause, are however excepted. 

371. 

The motion for the refusal of an expert shall be made 
in writing or orally to the Court or Judge who has ap- 
pointed such expert. 

The cause of the refusal, as well as the fact mentioned 
in the proviso of paragraph 2 of the preceding Article, 
shall be rendered credible. 

The Court or the Judge mentioned in paragraph 1 
shall decide the motion for refusal. This decision can be 
made without prior oral proceedings. 

No complaint can be made against a rule admitting 
a motion for refusal. Immediate complaint may be rais- 
ed against a rule dismissing the motion for refusal. 

372. 

The following are bound to act as experts : — 

1. Whoever is publicly appointed to give the requisite 
expert opinion ; 

2, Whoever regularly pursues the science, art, or busi- 
ness, a knowledge of which is requisite for giving 
an expert opinion ; 
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3. Whoever has declared before the Court that he 
is prepared to give an expert opinion. 

373. 

Even where an expert does not appear, he cannot be 
compulsorily produced. 

374. 

Every expert, before giving his opinion, shall take an 
oath that he will fulfil his duty impartially and conscien- 
tiously. 

375. 

The Court may order the expert to deliver his opinion 
in writing. 

The Court may direct a written opinion to be explained 
by the expert. 

Where there are two or more experts, the Court may 
cause their views to be delivered by them jointly or by 
each of them separately. 

376. 

Where the Court considers the results of the expert 
opinion insufficient, it may direct a further opinion to be 
given by the same experts or by others. 

When a motion for the refusal of an expert is decided 
to be admissible after he has already delivered his opinion, 
the Court may direct a furthei: expert opinion to be given 
by other experts. 

377. 

An expert may claim a daily allowance, travelling ex- 
penses, and reimbursement of disbursements provided for 
in law. 

378. 

Where facts that are passed, and to appreciate which 
special knowledge was required, are to be established by 
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means of examining persons who were acquainted with 
such facts, the provisions relating to the testimony of 
witnesses apply. 



SECTION VIII. 
Documentary Evidence. 

379. 

Documents ofijcially drawn up in due form by Govern- 
ment or public officials are, subject to the provisions of the 
following three Articles, perfect evidence in regard to 
matters mentioned therein. 

380. 

Public documents containing orders, dispositions, or 
decisions of a Government or public official prove the fact 
that such orders, dispositions or decisions have been made 
or given. 

381. 

Public documents containing declarations before Govern- 
ment or public officials prove that such declarations have 
been made. 

382. 

Public documents which do not contain matters 
mentioned in the preceding two Articles prove the fact so 
far as directly known to the Government or public 
officials. 

383. 

Private documents are a perfect proof regarding the 
fact that the party made such statement as mentioned in 
the documents in so far only as such documents are 
signed and sealed by the party or are certified to by a 
Court or a Public Notary. 



— 103 — 

384. 

The provisions do not exclude proof to the contrary. 

With regard to the facts contained in a judgment, 
proof to the contrary may only be advanced according to 
the protocol of proceedings. 

385. 

Where there are cancellations, or additions of words, or 
other apparent defects in a document, the Court may 
judge the probative force of the document according to its 
ov7n free conviction. 

386. 

Documentary evidence is tendered by the production of 
the document. 

387. 

Where the party adducing the evidence asserts that the 
document of which he intends to avail himself is in the 
hands of the adversary, this evidence is tendered by 
means of an application for the adversary to produce 
the document. 

388. 

The adversary is bound to produce the document in the 
following cases : — 

1. Where the adversary has, in his preparatory 
pleadings, or at the oral proceedings, cited as a 
means of proof a document which he holds ; 

2. Where the party who adduces the evidence is, in 
accordance with the provisions of law, entitled to 
demand that the document be delivered up, or 
that it be tendered for his inspection ; 

3. Where the document was made for the benefit of 
the party who addpces the evidence if in accord- 
ance with the intent of the document ; 

4. Where the document was made in respect to the 
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legal relations between the party adducing the 
evidence and the adversary. 

389. 

The application to direct the adversary to produce a 
document shall contain the following : — 

1. The document applied for ; 

2. Pacts to be proved by the document ; 

3. Contents of the document ; 

4. A statement of the circumstances on which the 
allegation that the document is iu the hands of 
the adversary is based ; 

T). ^Grounds giving rise to the obligation to produce 
the document. 

390. 

Where the Court considers the facts which are to be 
proved by the document material, and the application 
well founded, it directs, by means of a n.ile to take evid- 
ence, the production of the document, if the adversary 
admits that the document is in his hands or if he does 
not declare himself with regard to the application. 

391. 

If the adversary does not obey the direction to produce 
a document, the Court may admit the allegations of the 
party adducing the evidence relative to the document. 

392. 

Where, according to the allegations of the party adduc- 
ing the evidence, the document which he proposes to use 
is in the hands of a third person, the tendering of evidence 
is effected by means of an application for a term to be 
lixed for producing the document. 

393. 

The application mentioned in the preceding paragraph 
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shall contain matters mentioned in Nos. 1 to 3 and No. 5 
of Article 389. 

Circumstances owing to which the document is in the 
hands of the adversary shall be rendered credible. 

394. 

Third persons are bound, on the same grounds as the 
adversary of a party adducing evidence, to produce 
documents. 

If third persons do not voluntarily produce documents, 
they can be compelled to do so only by way of action. 

395. 

If the fact to be proved by the document is material, 
and the application is deemed proper, the Court shall fix 
a term for the production of the document. 

The adversary may apply, even prior to the expiration 
of the terra mentioned in the preceding paragraph, to 
have the procedure continued if the action against the 
third person has been disposed of. The same apphes if 
the party adducing evidence delays to institute the action, 
or to continue the same, or to obtain execution. 

396. 

Where, according to the allegations of the party 
adducing evidence, a document which he proposed to 
make use of is kept by or -in the possession of some 
Government or public authority or official, the tendering 
of the evidence is effected by means of an application that 
a request may be addressed to the authority or official t o 
transmit the docunaent. 

The provision of the preceding paragraph does not 
apply where the parties are, in accordance with the 
provisions of laws and regulations, in 'a ;position to apply 
direct for the delivery of the documents. Where the 
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facts to be proved are material, and the application 
is deemed proper, the Court shall, by a rule to take 
evidence, direct a request to be made for transmission of 
the documents. 

The presiding Judge makes the request. 

Where the Government or public authority or official 
refuses to transmit the documents in cases they are bound 
to be produced in accordance with No. 2 of Article 388, 
the provisions of the preceding four Articles apply 
mutatis mutandis. 

397. 

Where the risk of damage or loss of the document or 
some other material obstacle hinders the production of a 
document at oral proceedings, the Court may, upon 
application, or of its own motion, direct the production 
thereof to take place before a Commissioned or a Kequisi- 
tioned Judge. 

398. 

Where the production of a document is to be directed 
to take place before a. Commissioned or a Requisitioned 
Judge in accordance with the provisions of the preceding 
Article, the Court may determine what is to be recorded 
in the protocol by the Commissioned or Eequisitioned 
Judge, and may further order that a copy or an extract 
of the document be annexed to the protocol. 

399. 

An authentic document shall be produced in the 
original or in a certified copy. 

Private documents are to be produced in the original. 
A copy can be produced in cases where the parties are at 
variance solely as to the effect or interpretation of the 
document. 

The Court may, of its own motion, direct that the pro^ 
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duction of an authentic or private document be made in 
the original, or that the causes owing to which the docu- 
ment cannot be produced in the original be rendered 
credible. 

Where the direction mentioned in the preceding para- 
graph is not complied with, tlie Court is to judge, iu 
accordance with its own free conviction, as to what proba- 
tive force is to be attached to the copy produced. 

400, 

The party adducing evidence, after having once pro- 
duced a document, cannot renounce such means of proof, 
unless he has obtained the consent of the adversary 
thereto. 

401. 

A document which may be admitted as an authentic 
document in accordance with the form and contents 
thereof is presumed to be genuine. If, however, there is 
some doubt as to the genuineness or the spuriousness of 
the document, the Court may direct the persons who 
signed or sealed such document to declare themselves as 
to the genuineness or the spuriousness of the alleged 
authentic document. 

Where an authentic document which was drawn up 
abroad is not certified as to the genuineness thereof, the 
Court may, in consideration of the whole circumstances 
of the case, judge as to its genuineness or spuriousness. 
If, however, the document is verified by a Japanese 
Minister or Consul resident abroad, such authentic docu- 
ment is presumed to be genuine. 

402. 

The geijuineness of a private document must be proved. 
This, however, does not apply where the adversary ad- 
mits its genuineness. 
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403. 

The verification of a private document may be effected 
by all means of proof as well as by a comparison of hand- 
writing or of seals. 

With regard to the production of handwriting or seals 
to be used for the purpose of comparison, the provisions 
relative to the production of documents apply corres- 
pondingly. 

404. 

In default of suitable examples of handwriting or 
seals for comparison, the Court may, upon the application 
of the party adducing evidence, direct cei-tain designated 
words to be written down for the purpose of comparison, 

If a party, without sufficient cause, fails to comply with 
the order mentioned in the preceding paragraph, the 
allegation of the party adducing evidence as to the genu- 
i neness or spuriousness of the private document may be 
regarded by the Court as true. 

405. 

The original copy, or extract of, the documents used 
for comparison shall be annexed to the protocol. 

406. 

The Court, according to its free ; conviction, shall decide 
as to the result of the comparison of the handwriting or 
of the seals. If necessary, experts may be heard. 

407. 

Documents which are suspected as forged or fraudulent- 
ly altered shall be retained by the Court. Where there is 
necessity to transmit same to some other Government 
authority the rule does not apply. 

408. 

If a document has been concealed or rendered useless 
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by a party with a view to depriving the adversary of the 
use thereof, the Court may accept as correct the allegations 
of the adversary with regard to the nature and contents 
of the document. 

409. 

Where a party, with malicious intent or with gross in- 
advertence, denies the genuineness of a private document, 
he shall be punished by a rule with a fine not exceeding 
three hundred yen. 

Complaint may be raised against the rule mentioned in 

the preceding paragraph. This complaint has suspensive 

effect. 

410. 

The provisions of this Section apply, mutatis mutandis, 

to things made with a view to commemorate an event or 

to mark a right. 



SECTION IX. 
Evidence by Inspection. 

411. 

Evidence by inspection is tendered by designating the 

object to he inspected and by indicating the facts to be 

proved. 

412. 

The Court of the suit may direct the presence of experts 
at the inspection. 

413. 

The Court of the suit may charge a Commissioned or 
Requisitioned Judge with the inspection. In this case, 
the appointment of the experts may also be entrusted to 
the Commissioned or Eequisitioned Judge. 
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SECTION X. 
Perpetuating Evidence. 

414. 

The examination of witnesses or of experts, or the 
holcling of an inspection, may be applied for the purpose 
of perpetuating evidence, where it is apprehended that the 
evidence will be lost or the use thereof be rendered difficult. 

415. 

The motion for perpetuating evidence is to be brought 
in the Court of the suit if the suit is already pending. If 
the suit is not yet pending, the motion shall be brought 
in the Local Court within whose district the person to be 
examined is residing or the object to be inspected is 
situated. 

In cases of urgent necessity, the motion for perpetuating 
evidence may be brought in the Local Court mentioned 
in the preceding paragraph even though the suit is 
already pending. 

The motion may be brought either in writing or orally. 

416. 

The motion for perpetuating evidence must contain the 
following : — 

1. The adversary ; 

2. The facts concerning which evidence is to be 
taken ; 

3. The means of proof ; 

4. The grounds which justify the apprehension that 
the evidence will be lost or the use thereof become 
difficTolt. 

The grounds mentioned in No. 4 of the preceding 
paragraph shall be rendered credible. 
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417. 

If the adversary consent, the taldng of evidence may 
be directed upon the application without reference to the 
provisions of Article 414. 

418. 

The motion for perpetuating evidence may be decided 
without prior oral proceedings. 

The rule directing evidence to be taken shall contain 
the designation of the facts to be proved and the means 
of proof. 

The rule of the preceding paragraph cannot be 
attacked. 

419. 

The party making the application shall be summoned 
to" appear at the time fixed for taking the evidence ; tha 
adversary shall also be served with a copy of the motion 
and with the rule, and, except in case of urgency, be 
thereby summoned. 

420. 

The evidence is taken in conformity with the provisions 
of Sections 5 to 7 and Section 9 of this Chapter. 

The protocol concerning the taking of the e^ndence 
shall be kept in the custody of the Court which has 
directed the evidence to be taken. 

Each party has the right to make use in the suit of the 
result of the taking of evidence. 

421. 

Where the party adducing evidence does not designate 
the adversary, the motion is admissible only if the party 
making the application renders it credible that he is not 
in a position, without any fault on his part, to designate 
the adversary. 
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If the motion is granted, the Court may appoint a 
provisional representative of the adversary. 



CHAPTER II. 
Procedure Before Local Courts. 

422. 

The provisions relating to the procedure before District 
Courts apply, mutatis mutandis, to the procedure before 
Local Courts. Cases where differences result owing to 
the provisions of Book I, or of this Chapter, or from the 
constitution of Local Courts, are however excepted. 

. 423. 

An action may be brought orally. 

An action which is to be instituted orally, is brought by 
serving the protocol made by the Court Clerk on the 
adversary. 

424. 

Oral proceedings may be prepared by means of writings. 

425. 

Prior to the oral proceedings a party may communicate 
directly to the adversary applications and allegations of 
fact with .regard to which the latter is presumably not in 
a position to declare himself without previous preparation. 

426. 

Between service of the petition and the time for oral 
proceedings a period of. at least three days must be 
allowed. 

In cases of urgency the. Court may, upon application, 
abridge the period mentioned in the preceding paragraph 
to twenty-four hours. 
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427. 

On regular days for hearing, the parties may appear 
before the Court and proceed orally with the suit without 
any summons having been made to them. 

In the case of the preceding paragraph, action is 
instituted by the oral address. 

428. 

Where the Court is to dismiss an action on the grounds 
of material incompetency, the suit shall, upon the applica- 
tion of the plaintiff, be referred to a District Court to be 
simultaneously designated . 

When the judgment referring a suit to a District Court 
has become irrevocable, such suit is deemed to be pending 
before such District Court. 

429. 

In a suit pending before a Local Court, if a claim in 
respect to which a District Court is materially competent 
is made by bringing a cross-action or by enlarging the 
application, or if the determination of a legal relation 
which belongs to the jurisdiction of a District Court is 
demanded, the Local Court shall, upon application, issue 
a rule referring the suit to the District Court. 

The motion for referring a suit to another Court must 
be brought prior to the oral proceedings of the principal 
suit. Where, however, the Local Court acquires no com- 
petency even by the agreement of the parties in regard to 
a claim made by a cross-action or by the enlargement of 
the application or to the determination of a legal relation, 
the above provisions do not apply. 

The rule referring a suit to another Court cannot be 
attacked. When the rule referring a suit to a District 
Court has bean pronounced, the suit shall be regarded 
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as pending before the District Court to which reference is 
made. 

The costs incurred in the Local Court regarding the 
suit referred to a District Court is deemed to form a 
portion of the costs of the District Court. 

430. 

The provisions of Article 250, and of Articles 303 to 310 
do not apply to the procedure of Local Courts. 

431. 

The applications and statements made by the parties at 
the oral proceedings shall be recorded in the protocol in 
so far only as the Court considers necessary. 

432. 

A person intending to institute an action may, on 
stating the object of his claim, apply to have the adver- 
sary summoned, with a view to an attempt to compromise. 
This motion shall be made before the Local Court of the 
place where the adversary has his general forum. 

If a compromise is concluded, it shall be recorded by 
protocol. 

If the adversary does not appear at the time appointed 
for a compromise, it is deemed that no compromise is 
arrived at. If the applicant or both the parties do not 
appear, the motion for a compromise is deemed to be 
withdrawn. 

If no compromise is arrived at, the costs occasioned 
thereby are deemed to be part of the costs in the suit. 
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BOOK III, 

RECOURSE. 



CHAPTER I. 
Appeal. 

433. 

An appeal may be made against the final judgments 
rendered in first instance. 

434. 

Against a judgment in first instance respecting claims 
on a right of property, no appeal may be made if the 
benefit obtainable on such appeal does not exceed 
thirty yen. 

The provisions of Articles 3 to 9 apply, mutatis 
mutandis, to the calculation of the benefit obtainable on 
appeal. 

435. 

Those decisions which have preceded the final judgment 
in first instance are also subject to the adjudication 
of the Court of appeal, unless in pui-suance of the provi- 
sions of this Code they cannot be attacked at all or can 
only be attacked by means of a complaint. 

436. 

A judgment by default cannot be attacked by means of 
an appeal by the party against whom such judgment was 
dehvered. From a judgment by default, against which 
protest is not admissible, an appeal only lies in so far 
as the same is based on the ground that there was no 
default. 
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437. 

No appeal can be made against a judgment delivered 
by a District Court if such appeal is based on the ground 
that a Local Court is materially competent in respect to 
the suit. 

438. . 

The provisions regarding the procedures of District 
Courts in first instance apply, mutatis mutatidis, to the 
procedures of the appeal instance, unless difference is oc- 
casioned by the provisions of this Chapter. 

439. 

Eenunciation of a right of appeal made subsequent to 
the pronouncement of judgment acquires validitj' irres- 
pectively as to whether the adversary has consented 
thereto or not. 

440. 

Appeal shall be made within a peremptory term of 
fourteen days. 

The term mentioned in the preceding paragraph com- 
mences to run on service of the judgment being effected. 

An appeal lodged prior to service of the judgment is of 
no effect. 

441. 

Where, within the term for appeal, a judgment is com- 
pleted by means of a supplementary decision, appeal 
against the judgment first rendered may be made within 
the term for appeal from the supplementary decision. 

442. 

■ An appeal is made by serving a petition of appeal on 
the adversary. 
The petition of appeal must contain the following :— 
1. Designation of the parties ; 



— 117 — 

1. Designation of the judgment in first instance and 
a declaration that appeal is lodged against such 
judgment ; 
3. Designation of the Court. 
Besides those facts mentioned in the preceding para- 
graph, the petition of appeal shall contain a declaration as 
to how far the judgment is attacked and what modifications 
thereof are appHed for ; it shall also mention fresh facts 
and means of proof. 

The provisions relating to preparatory pleadings apply, 
mutatis mutandis, to the petition of appeal. 

443. 

An appeal may be withdrawn by the appellant prior 
to the oral proceedings without the consent of the 
respondent. 

Withdrawal of an appeal is made at the oral proceed- 
ings or effected by serving a writing on the advei-sary. 

Withdrawal of an appeal carries with it loss of recourse 
and the bearing of the costs of the appeal. 

444. 

The respondent may incidentally appeal. 

The expiration of the term for appearing, the renun- 
ciation of the right of appeal, or the withdrawal of an 
appeal, does not prevent the institution of an incidental 
appeal. 

The provisions of Article 436 apply, mutatis mutandis, 
to an appeal to be lodged incidentally to an appeal from 
a judgment by default. 

445. 

An incidental appeal is deprived of its effect in the 
following cases : — 

1. If the principal appeal is rejected as inadinissible ; 

2. If the principal appeal is withdrawn. 
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If, however, the incidental appeal has been 
lodged within the term for appealing, the provisions of the 
preceding paragraph do not apply. 

446. 

Where at the time fixed for the oral proceedings the 
respondent's term for appealing has not yet expired, the 
proceedings shall, on his application, be postponed until 
the expiration of such term. 

Where the respondent enters a protest against a 
judgment in first instance, the proceedings shall be post- 
poned by the Court, of its own motion, until the protest 
has been disposed of. 

447. 

In the Court of appeal the suit is proceeded with anew 
within the limits of apphcations for altering the judgment 
given in first instance. 

448. 

The parties shall make a statement regarding the 
proceedings and decision in first instance, in so far as is 
requisite for the understanding of the admissibility or in 
admissibility of the applications for altering the judgment 
in first instance or of the judgment attacked on appeal. 

In the event of such statements being inexact or 
incomplete, the presiding Judge shall cause the same to 
be rectified or completed, and for such purpose, if neces- 
sary, cause the oral proceedings to be re-opened. 

449. 

No alteration of the action is permitted, even with the 
" consent of the adversary. 

450. 

The parties may advance fresh means of attacl^ and of 
defence. 
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Pleas of a set-off may not be raised, unless consented 
to by the adversary, or it is rendered credible that the 
party was, without his fault, unable to advance them in 
first instance. 

451. 

New claims may be raised only where the acts men- 
tioned in Nos. 2 and 3 of Article 231 are to be performed. 

452. 

Where no protest can be entered against violation 
of the provisions relating to procedures in first instance, 
according to the provisions of Article 248, no objection 
may be raised in the appeal instance against such viola- 
tion of the provisions. 

453. 

Statements which relate to facts or documents which 
were omitted or refused in first instance, can be made in 
the appeal instance. 

454. 

A judicial admission made in first instance retains its 
effect in appeal instance. 

455. 

With regard to a judgment in first instance not 
declaring such judgment to be provisionally executed, or 
declaring same to be pro%'isionally but conditionally 
executed, the Court of Appeal shall in the course of the 
oral proceedings, and upon application, pronounce by a 
rule such part of the judgment as is not attaclied to be 
provisionally executed. 

The rule mentioned in the preceding paragraph cannot 
be attacked. 

456. 

An appeal which is in itself inadmissible, or which is 
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not lodged in accordance with legal form or within the 
legal term, is to be rejected as inadmissible. 

The Court shall, of its own motion, inquire whether 
the appeal is admissible or not. 

457. 

If an appeal is held to be unfounded such appeal is to 
be rejected. 

I 458. 

A judgment given in first instance may be varied in so 
far only as alteration thereof is applied for. 

459. 

In the appeal instance the question of provisional 
execution shall be first of all proceeded with and decided 
upon application.. 

The provisions of Article 446 which relate to the 
postponement of oral proceedings do not apply to the 
case of the preceding paragraph. 

Judgment given by the Court of Appeal in respect to 
provisional execution cannot be attacked. 

460. 

"With regard to a judgment given by the Court of 
Appeal, it shall, in so far only as it is clear that no further 
recourse can be had according to the provisions of 
Article 468, be declared to be provisionally executory even 
though no application is made to furnish security in 
accordance with Article 263. 

461. 

If the Court of Appeal deems it necessary according to 
the application praying for alteration, the points of 
dispifte regarding claims relative to which judgment was 
given in first instance shall be orally proceeded with and 
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decided even though such points were not proceeded with 
or decided in first instance. 

462. 

In the following cases, if further proceedings are con- 
sidered necessarj' the Court of Appeal shall refer it back 
to the Court of first instance : — 

1. Where appeal is made from a judgment which 
does not relate to the suit itself ; 

2. Where an appeal is made from a judgment dis- 
missing a protest as inadmissible ; 

3. Where, in the case of a claim with respect to 
which the grounds and amount were disputed, 
an appeal is made from a judgment which decided 
first as to the grounds ; 

4. Where an appeal is made from a judgment 
rendered in a suit on a document reserving to 
the defendant the right of suing in a separate 
suit; 

5. Where an appeal is made from a judgment by 
default. 

463. 
When in the procedure in first instance there are any 
material defects, the Court of Appeal may refer the case 
back to the Court of first instance on annulling the judg- 
ment and the procedure in first instance in so far as the 
latter is affected by such defects. 

464. 

Should the respondent fail to appear at the time fixed 
for the oral proceedings, the Court of Appeal shall, upon 
the application of the appellant, consider the statements 
of fact made by [the appellant, unless contrary to the fact 
which is contained in the judgment in first instance, to be 
admitted by the respondent, and the taking of evidence 
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applied for in legal form by the appellant as having given 
the contemplated results, and render judgment by default 
accordingly. 

465. 

In setting forth the facts of the case in the judgment, 
reference may be made to the judgment in first instance. 

466. 

The Clerk of the Court of Appeal shall, within twenty- 
four hours of the receipt of the petition of appeal lodged 
in for serving purpose, demand the transmission of the 
record of the case from the Clerk of the Court of first 
instance. 

When the judgment has been finally determined, the 
record is to be sent back to the Clerk of the Court of first 
instance together with a certified copy of the judgment 
rendered in the appeal instance. The same applies where 
an appeal has been withdrawn. 



CHAPTER II 

Eevision. 

467. 

Eevision is admissible against final judgments rendered 
in the appeal instance. 

468. 

Eevision is inadmissible against judgments in appeal 
instance respecting claims on a right of property, if the 
benefit obtainable by such revision does not exceed one 
hundred yen. 

The provisions of Articles 3 to 9 apply, mutatis mutandis, 
to the jcalculations of benefit obtainable by revision. 
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469. 

Revision can be based on tlie ground only that the 
decision is in violation of laws and regulations. 

The laws and regulations are violated whenever a rule 
of law is not applied or is wrongly applied in decisions. 

470. 

A decision is in violation of laws and regulations in the 
following cases :~ 

1. "Where the Court adjudicating was not composed 
as prescribed by law ; 

2. Where a Judge who was excluded by law from 
the exercise of judicial functions has taken part 
in the decision. 

3. Where a Judge has taken part in the decision 
notwithstanding that he was refused and that the 
motion for refusal was held by a rule to be well- 
founded ; 

4. Where the Court has wrongly considered itself 
competent or incompetent ; 

5. Where a party was not represented in the suit in 
accordance with the requirements of laws and 
regulations ; 

6. Where the decision was based on oral proceedings 
at which the provisions relating to publicity of 
procedure were violated ; 

7. Where the decision is not a,ccompanied by reasons. 

471. 

The provisions relating to the procedure of a District 
Court in first iustance apply, mutatis mutandis, to the 
procedure of the revision instance in so far only as dif- 
ference is not occasioned by the provisions of this Chapter. 
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472. 

Eevision must be demanded within a peremptory term 
of fourteen days. 

The term mentioned in the preceding paragraph com- 
mences on service of the judgment being effected, 

A demand for revision lodged prior to the service of the 
judgment is inoperative. 

473. 

A. demand for revision is instituted by serving a petition 
of revision on the adversary. 

The petition of revision must contain the follovying, and 
be signed and sealed by the process-attorney : — 

1 . Designation of the parlies ; 

2. Designation of the judgment attacked by means 
of the demand for revision, and a declaration that 
the demand for revision is lodged against such 
judgment ; 

3. Designation of the Court. 

474. 

The petition of revision shall contain a declaration as to 
hov? far the judgment is attacked, and as to hovs^ far its 
annulment is appHed for ; and further shall contain the 
following : — 

1. Where the demand for revision is based on the 
ground that a rule of law has not been applied or 
has been wrongly applied, designation of such 
rule of law ; 

2. Where the demand for revision is' based on the 
ground that the provisions relating to the pro- 
cedure have been violated, designation of the facts 
which show such violation ; 

3. Where the demand for revision is based on the 
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ground that facts have in violation of lav? been 
found to exist, or have been passed over, or 
deemed as adduced, designation of such facts. 
The provisions regarding preparatory pleadings apply, 
mutatis mtdandis, to the petition of revision. 

475. 

The replicant may incidentally demand revision. 

476. 

The Court of revision may first summon the demandant 
only and hear him as to whether the demand is in itself 
admissible or not, or whether the demand is well-founded. 

In the case of the preceding paragraph, if the Court 
considers the demand as inadmissible or unfounded, 
immediate judgment may be given. 

If the demandatnt fails to appear at the time to which 
he is summoned, the Court, may, without hearing him, 
render a judgment rejecting or dismissing the demand. 

477. 

The Court shall, of its own motion, serve on the parties 
the judgment rejecting or dismissing the demand for 
revision in accordance with the provisions of the preced- 
ing Article. 

478. 

The Court of revision is confined in its inquiry to the 

applications of the parties praying the annulment of the 

judgment. 

479. 

With regard to a judgment in which provisional 
execution was not pronounced, or a conditional provisional 
execution was pronounced, the Court of revision shall, 
upon the application of a party in the course of the oral 
proceedings, pronounce by a rale such portion of the judg- 
ment as not attacked to be provisionally executory. 
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480. 

The facts determined by the Court of Appeal in its 
decision shall form the basis of the judgment of the Court 
of revision. 

The facts mentioned in Nos. 2 and 3 of paragraph 1 of 
Article 474 may be taken into consideration notwithstand- 
ing the provisions of the preceding paragraph. 

481. 

In so far as the demand for revision is held by the 
■ Court of revision to be well-founded, the judgment attack- 
ed is to be annulled. 

Where annulment of the judgment takes place on 
account of the violation of a rule of procedure,- the 
procedure shall also be annulled in so far as it is affected 
by such violation. « 

482. 

In the event of the former judgment being annulled by 
the Court of revision, the case is to be referred back to the 
former Court. 

The Court to which the case is referred back must 
found its decision on the award of the Court of revision 
in respect to the points of law whereon the annulment 
was based. 

483. 

The Court of revision shall itself decide in the following 
cases ; — 

1. Where the judgment is to be annulled on account 
of a rule of law not having been applied or having 
been wrongly applied to the established facts, if 
the case is ripe for decision ; 

2. Where the judgment is to be annulled on account 
of judgment resort being inadmissible or on 
account of the incompetency of the Court. 



— 127 — 

Where the Court of revision is to render a judgment in 
a case, if the provisions of Article 457 are to be applied, 
the case shall be refferred back to the Coui-t of first 
instance. 

484. 

Where the reasons for the decision contain a violation 
of law but the decision is right on other grounds, the 
demand for revision shall be dismissed. 

485. 

Where a judgment is rendered referring a case back to 
a Court, the Clerk of the Court of revision shall transmit 
the record of the suit, together with a certified copy of 
the judgment, to the Clerk of the Court to which it is 
referred. 

486. 

The provisions of the appeal instance relating to the 
following are applicable, mutatis mutandis, to the revision ' 
instance : — 

1. Appeal from a judgment by default ; 

2. Effect of appeal affecting decisions given prior to 
the final judgment ; 

3. Eenunciation and withdrawal of an appeal ; 

4. Incidental appeal ; 

5. Adjournment of the oral proceedings ; 

6. The address of the parties at the oral proceedings ; 

7. Objections raised against violation of procedure ; 

8. Inquiry as to whether recourse is admissible or 
not ; 

9. The transmission of the record of the case. 
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CHAPTER III. 
Complaint. 

487. 

Complaint lies from those decisions not requiring prior 
oral proceedings which dismiss a motion relating to the 
procedure. 

488. 

Complaints are decided by the Court next superior in 
order of instance. 

No further complaint is admissible against a decision of 
the Court of complaint, unless such decision contains a 
fresh and independent cause for complaint. 

489. 

Complaint is raised by presenting a memorandum of 
complaint to the Court by which, or by the presiding 
Ju-dge belonging to which, the attacked decision was 
rendered. 

Complaint may be brought orally where the suit is or 
was pending before a Local Court, or where the complaint 
relates to succour in litigation. The same rule applies 
where the complaint is raised by a witness or expert. 

490. 

In urgent cases only the complaint may be brought by 
presenting the memorandum of complaint to the Court of 
complaint. »|J] Where the Court of complaint does not 
consider the matter urgent, it shall refer the same to the 
Court, or -presiding Judge, whose decision is attacked, and 
shall notify the complainant thereof. 

491. 

With regard^to complaint, fresh facts and fresh means 
of proof may be advanced. 
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492. 

"Where the Court or the presiding Judge whose decision 
is attacked holds the complaint to be well-founded, such 
Court or Judge shall rectify the judgment ; otherwise the 
complaint shall be transmitted to the Court of complaint 
within a term of three days with the opinion of such 
Court or Judge. In the event of a case of complaint being 
transmitted, the record of the suit shall, if necessary, be 
also forwarded. 

493. 

The Court of complaint may demand that the record of 
the suit be transmitted. 

494. 

The complaint has the effect of staying the execution of 
the decision only where such is specially prescribed in this 
Code. The Court, or presiding Judge, whose decision is 
attacked, may direct that the execution thereof shall be 
stayed until decision of the complaint. 

Pending the decision of the complaint, the Court of 
complaint may direct that the execution of the decision 
attacked shall be stayed, and make any other necessary 
dispositions. 

495. 

The Court of complaint may decide without prior oral 
proceedings. 

Prior to giving a decision the Court of complaint may 
cause the complainant, or any other person having an in- 
terest, to make a written statement. Provided, however, 
in cases in which complaint may be brought orally such 
statement may also be caused to be made orally. 

496. 

Complaint which is in itself inadmissible, or which is 
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not raised in legal form and within the legal term, shall be 
rejected as inadmissible. 

The Court shall, of its own motion, inquire into whether 
the complaint is lawful or not. 

497. 

If ihe coinplaint is held to be well-founded, the Court 
of complaint, upon annulling the decision attacked, may 
charge the Court, or presiding Judge, by whom the 
decision attached was rendered, to make a fresh decision. 

If the duty of making a decision is committed in accord- 
ance with the provisions of the preceding paragraph, the 
duty of making service of such decision is also deemed to 
hs entrusted to the same. 

498. 

Where modification of a disposition of a Commissioned 
or a Eequisitioned Judge or of a Court Clerk is to be 
demanded, the decision of the Court of the suit shall be 
first applied for. 

The Court of the suit can decide without prior oral 
proceedings. 

Complaint lies against the decision of the Court of the 
suit. 

The provisions of paragraph 1 and 2 apply, mutatis 
mutandis, to the Supreme Court. 

499. 

In cases of immediate complaint, besides the general 
provisions the following provisions are applied. 

The complaint shall bo raised within a peremptory term 
of seven days commencing from the time when service of 
the decision is effected and, in the case of Articles 293 
and 854 and the third paragraph of Article 956, from 
the time when the decision was pronounced. 
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"Where complaint is raised in the Court of complaint 
within the peremptory term, the complainant shall be 
deemed to have observed the term, even though the case 
is held by the Court of complaint to be not urgent. 

Where the conditions required for actions for the 
nullity or for the renewal of procedure are present, the 
complaint may be raised even after expiration of the 
peremptory term of seven days, but within the psremp- 
tory term fixed for such actions. 

In the case of the first paragraph of the preceding 
Article, the decision of the Court of the suit must be 
applied for within the pereinptory term in the manner 
prescribed for raising complaint. If the Court of the suit 
does not consider the motion to be well-founded, it shall 
refer it to the Court of complaint, in accordance with the 
provisions of Article 492. 
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BOOK IV. 

ACTIONS FOR NULLITY AND FOR 
RENEWAL OF PROCEDURE. 



500. 

A final judgment that has become final and conclusive 
can be attacked by means of an action for nullity as well 
as by means of an action for renewal of procedure. 

Where both actions for nullity and for renewal of 
procedure are instituted, the proceedings and decision 
relating to the action for renewal of procedure shall be 
stayed until the judgment in the action for nullity has 
become final and conclusive. 

501. 

An action for nullity can be instituted in the following 
cases : — 

1. Where the Court adjudicating was not composed 
as by law prescribed ; 
. 2. Where a Judge who was excluded by law from 
the exercise of his judicial functions has taken 
part in the decision ; 

3. Where a judge, who was refused on the ground 
of prejudice, has taken part in the decision not- 
withstanding that the refusal was held by a 
rule to be well-founded ; 

4. Where a party was not represented in the 
procedure in accordance with the requirements of 
laws and regulations. 

In the case of Nos. 1 and 3 of the preceding paragraph, 
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if the grounds of nullity could have been asserLed by 
means of recourse, or in the case of No. 2 if the grounds 
for exclusion were asserted in vain by means of a motion 
for refusal or by means of recourse, no action for nullity 
can be instituted. 

502. 

An action for renewal of procedure can be instituted in 
the following cases : — 

1. Where a Judge has taken part in the decision, but 
who has, with respect to the suit, and vis-d-vis a 
party, committed a penal offence by violating his 
duties ; 

2. Where the judgment was given upon the basis of 
a penal act committed with respect to the suit by 
the representative of a party or by the adversary 
or his representative ; 

3. Where a document upon which the judgment is 
founded has been forged or fraudulently altered ; 

4. Where a witness, or an expect, or an interpreter, 
upon whose testimony, opinion, or translation the 
judgment is founded, has been guilty of perjury 
and punished therefor ; 

5. Where a penal judgment upon which the judg- 
ment is founded is discharged or annulled by 
another penal judgment which has become final 
and conclusive ; 

6. Where a party discovers, or becomes able to use, 
a judgment rendered earlier in the same matter 
which has become final and conclusive, and 
which might influence the decision in his favour ; 

7. Where a party discovers, or becomes able to use, 
some document which would have procured a 
decision favourable to himself. 
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In the cases of Nos. 1 to 4 of the preceding paragraph, 
actions for the renewal of procedure can be instituted only 
where the judgment pronouncing a penalty has become 
final and conclusive, or where the institution or carrying 
through of the criminal procedure cannot be effected from 
causes other than want of evidence. 

503. 

An action for renewal of procedure is admissible only if 
the party from no fault of his own was unable to assert 
the grounds on which the renewal of procedure is de- 
manded by means of protest, appeal, or incidental appeal, 
or by any other means in the former procedure. 

504. 

In bringing an action for nullity or renewal of pro- 
cedure, grounds of attack in respect to a decision rendered 
in the Court which issued the judgment attacked in the 
action or in an inferior Court may be asserted ; but this 
does not apply where the judgment attacked is not found- 
ed on such decision. 

505. 

The Court exclusively competent respecting action for 
nullity or renewal of procedure is the Court which has 
rendered the judgment attacked. 

In the following cases, actions for renewal of procedure 
belong exclusively to the jurisdiction of the Appeal 
Court : — 

1. Where both the judgment in first instance and 
that in appeal instance rendered in the same 
matter is to be attacked ; 

2. Where judgment given by the Court of revision 
is to be attacked on the grounds mentioned in Nos. 
3 to 7 of paragraph 1 of Article 502. 

The Court exclusively competent in actions for nullity 
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or for renewal of procedure against an executory order 
issued by a Local Court is the Local Court which has 
issued such order. Where the claim does not come 
within the jurisdiction of a Local Court, that Court is 
exclusively competent which has jurisdiction in the suit 
respecting the claim. 

506. 

With respect to the procedure in actions for nullity or 
for renewal of procedure, the general provisions governing 
procedures apply, mutatis mutandis, in so far only as there 
is no difference caused by the provisions of this Book of 
the Code. 

507. 

The actions must be instituted within a peremptory 
term of fourteen days. 

The term mentioned in the preceding paragraph com- 
mences from the time when judgment became final and 
conclusive. Where, however, a party has obtained know- 
ledge of the grounds of attack subsequently to the 
judgment becoming final and conclusive, the term begins 
to run from the time when he obtained such knowledge. 

After the lapse of three years from the time when the 
judgment became final and conclusive actions for nullity 
or for renewal of procedure are no longer admissible. 

The provisions of the preceding two paragraphs do not 
apply to actions for nullity to be instituted on the grounds 
of the wanting of authorization ; in such case, the term for 
instituting the action commences to run from the time 
when the party or his legal representative has been served 
with the judgment. 

508. 

The petition must contain the following : — 
1. Designation of the parties ; 
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2. Designation of the judgment attacked ; 

3. The declaration that an action for nullity or for 
renewal of procedure is instituted ; 

4. Designation of the Court. 

509. 

The petition shall, besides the matters mentioned in the 
preceding paragraph, contain the following : — 

1. Designation of the grounds of attack ; 

2. The means of proof in regard to the facts which 
. establish such grounds and the observance of the 

peremptory term ; 

3. Application as to how far the annulment of the 
judgment attacked is demanded, and what other 
decision in the suit is applied for. 

To a petition for renewal of procedure shall be annex- 
ed, either in original or in copy, the documents on which 
the action is founded. If the documents are not in the 
hands of the plaintiff, statement shall be made as to what 
application is intended to be made in order to produce such 
documents. 

The general provisions for preparatory pleadings apply, 
mutatis mutandis, to the petition. 

510. 

If the action is inadmissible, or not instituted in legal 
form, or within the legal term, it shall be dismissed as 
illegal. 

The facts showing that the action is instituted prior to 
the expiration of the peremptory term shall be rendered 
credible. 

The Court shall, of its own motion, inquire into the 
admissibility or inadmissibility of the action. 
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511. 

The suit, in so far as it is affected by the grounds of 
attack, is orally proceeded with and decided. 

The oral proceedings regarding the grounds and admis- 
sibility of the demand for nullity or for renewal of pro- 
cedure may be directed by the Court prior to the oral 
proceedings respecting the suit itself. In such case the 
proceedings concerning the suit shall be regarded as a 
continuation of the proceedings concerning the grounds 
and admissibility of the demand for nullity or for renewal 
of procedure. 

512. 

The Court of revision having jurisdiction in the action 
shall decide as to the facts in dispute, if such is necessary 
for the conclusion of the proceedings relating to the 
grounds and admissibiUty of the demand for nullity or 
for renewal of procedure. 

513. 

Kecom-se is admissible in so far only as it is in general 
admissible against judgments of the Court which has 
decided the action. 

514. 

Judgments rendeVed in respect to the action do not 
impair the rights acquired by a third person iu good faith. 
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BOOK V. 

SUITS OF DOCUMENTS. 



515. 

Actions for a claim, which has for its subject the presta- 
tion of a fixed sum of money, of a fixed quantity of other 
fungibles, or of a fixed number of documentary securities, 
can be instituted as a suit on documents, if all the facts 
forming the grounds of the claim can be proved by means 
of documents. 

516. 

The petition must contain a declaration that the suit is 
brought by way of a suit on documents. 

517. 

The party must annex a copy of the documents prov- 
ing the facts forming the grounds of his claim to the peti- 
tion or to the preparatory pleading which is served prior 
to the time fixed for oral proceedings. 

518. 

The period between service of the petition and the time 
fixed for the oral proceedings may be abridged to seven 
days. 

"With regard to an action relating to a claim on a note, 
the period mentioned in the preceding paragraph may be 
abridged to twenty-four hours. 

519. 

The facts, other than those mentioned in Article j15, 
which concern the claim, as well as the genuineness or 
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520. 

spuriousiiess of a document, can only be proved by means 
of documentary evidence. 

Documentary evidence can be tendered only by pro- 
ducing the documents. 

521. 

Cross-actions are not permitted. 

522. 

The plaintiff may, up to the close of the oral proceed- 
ings, desist from the procedure on documents and have 
the suit pending in ordinary procedure. 

523. 

If a suit on documents has not its requisite conditions, 
or if the claim is destitute of the grounds ovping to the 
plaintiff's allegations in regard to the facts not being 
proved by admissible means of proof, the action shall be 
dismissed as inadmissible by way of a suit on documents. 

The Court shall, of its own motion, inquire into the 
conditions requisite for the suit on documents. 

524. 

Pleas of the defendant are to be dismissed as inadmis- 
sible in a suit on documents if his allegations of facts are 
not proved by admissible means of proof. 

525. 

In all cases in which judgment is given against a 
defendant who has opposed the claim asserted by the 
plaintiff, the exercise of his rights in ordinary procedure 
shall be reserved to such defendant. 

If the judgment does not contain the reservation, a 
supplementary decision may be applied for by the de- 
fendant in accordance with Article 279. 

A judgment containing the said reservation is, in so far 
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as recourse and execution are concerned, to be regarded 
as a final judgment. 

526. 

When a judgment containing the reservation becomes 
final and conclusive, the suit continues pending in ordinary 
procedure. 

In so far as it is found in ordinary procedure that the 
claim asserted by the plaintiff is well-founded, the Court 
shall pronounce the maintaining of the former judgment ; 
if his claim is considered unfounded, the former judgment 
shall be annulled, the plaintiff's claim dismissed, and, 
upon application of the defendant, the plaintiff condemned 
to return whatever has been paid or rendered by the 
defendant in pursuance of the former judgment, and to 
indemnify the defendant for the loss which has accrued 
to him by reason of the execution of the former judgment. 

Where in the course of ordinary procedure a party fails . 
to appear at the time appointed for the oral proceedings, 
the provisions relating to judgment by default . apply 
correspondingly. 

527. 

The provisions relating to ordinary procedure apply, 
mutatis mutandis, to suits on documents in so far only as 
no difference is occasioned by the provisions of this Book 
of the Code. 
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BOOK VI. 

ACTION RELATING TO PERSONAL 
STATUS. 



CHAPTER I. 
Procedure in Matters of Marriage and of Adoption. 

528. 

Actions for the cancellation or invalidity of a marriage, 
for the confirmation of existence or non-existence of a 
marriage, for divorce, or for the cohabitation of husband 
and wife, belong to the exclusive jurisdiction of the 
District Court of the place where the husband has his 
general forum or had it at the time of his death. This, 
however, does not apply where a claim for the cancella- 
tion of a marriage or for divorce is joined with an action 
relating to adoption. 

With regard to the general forum of the preceding 
paragraph, if the husband has no domicile in Japan, 
or if such domicile is unknown, his last domicile is deemed 
to be his domicile. 

If there is no last domicile, or if such domicile is 
unknown, the place designated by an order of the Depart- 
ment of Justice is deemed to be the place of domicile. 

529. 

If a husband or wife brings an action, the wife or 
husband, as the case may be, is the adverse party. 

If a third person brings an action for the cancellatioii) 
of a marriage, the husband and wife, or if one cf them 
is dead, the survivor is the adverse party. 
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530. 

In the matter of a marriage, the husband or wife has 
litigation capacity even though he or she is incapable 
of independently performing legal acts. 

"Where a husband or a wife, incapable of independently 
performing legal acts, intends to perform an act of pro- 
cedure, the presiding Judge of the Court of the suit shall, 
upon application, appoint an advocate to be his or her 
process- attorney . 

Even though no application is made, the presiding 
Judge of the Court of the suit may, either direct that an 
advocate be selected and appointed to be the process- 
attorney, or himself appoint such process-attorney of his 
own motion. 

In the cases of the preceding two paragraphs, the 
presiding Judge may order suitable compensation to 
be allowed to the advocate. 

The provisions of paragraphs 2 and 3 of Article Gl 
apply, mutatis mutandis, to the appointment, of the pro- 
cess-attorney. 

531. 

If a husband or wife has been adjudged incompetent, 
his or her guardian shall perforin acts of procedure on 
his or her behalf. 

If the husband or wife of the person adjudged incom- 
petent is the guardian, the supervisor shall perform acts 
of procedure on behalf of the incompetent person in 
regard to the matter of a marriage. 

Where the guardian or the supervisor is to institute 
an action, the consent of the family council must be 
obtained. 

The guardian or the supervisor may not bring an action 
fpr the cohabitation of the wife and the husband, 
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532. 

In proceedings relating to marriage the Public Pro- 
curator shall attend the hearing and express his opinion. , 

The Public Procurator may attend at the examinations 
held before a Corbmissioned or a Kequisitioned Judge, 
and express his opinion. 

Notice of the case and the time appointed for the 
hearing shall be given to the Public Procurator, and, if he 
attends, his name and any application made by him shall 
be inserted in the protocol. 

533. 

Even though the Public Procurator is not a party to 
the action, he has a right to allege facts and to addlice 
means of proof in support of the marriage. 

534. 

Actions for having a marriage declared invahd or 
cancelled, for confirmation of the existence or non- 
existence of a marriage, for divorce or for cohabitation can 
be joined or brought by way of a cross-action. 

Other actions cannot be joined to those above mention- 
ed or brought as a cross-action. This, however, does not 
apply to claims for support, for damages arising from 
facts foiming the cause of action, and for the cancellation 
or dissolution of an adoption the claim for which can be 
joined with a matrimonial case in accordance with the 
provisions of the Civil Code. 

535. 

In a matrimonial case the actions may be either 
changed or joined together, or cross-actions may be 
instituted at any time up to the close of the oral pro- 
ceedings in the Court of first instance or in the Appellate 
Court. 
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536. 

If in an action to have a marriage declared invalid or 
cancelled, or for divorce, judgment has been pronounced 
against the plaintiff, the plaintiff cannot bring any fresh 
action independent therefrom and based on any facts 
V7hich might have been made available in the former 
action by means of changing or joining of actions. 

The defendant, against whom judgment has been given 
regarding the suit mentioned in the preceding paragraph 
instituted by way of cross-action, cannot bring a fresh 
action independent therefrom and based on any facts 
which might have been asserted ■ as the grounds of such 
cross-action. 

537. 

The provisions of Ai-ticle 259 do not apply to matri- 
monial matters. 

The provisions of paragraphs 2 and 3 of A.rticle 134 
and Article 387, and the provisions relating to judicial ad- 
mission, do not apply to any facts forming the causes for 
divorce, cancellation, invalidity, or non-existence of a 
marriage, or for refusal of cohabitation. 

538. 

If the defendant in a matrimonial case does not appear 
at the first hearing in the Court of first instance, another 
time for the hearing shall be appointed, but this does not 
apply, if the service of the summons was effected on the 
defendant by means of public notification. 

Except in the case of the foregoing paragraph, if the 
defendant does not appear at the hearing, the Court may 
nevertheless direct the case to be orally proceeded with 
and render judgment. In such case, the provisions of 
Articles 288 and 464 do not apply. 
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The provisions of the foregoing two paragraphs apply 
to the defendant to a cross-action. 

539. 

In a matrimonial case the Court may order the parties 
to attend in person and may take their testimony as to 
the facts alleged by the parties or by the Public Pro- 
curator. 

If a party is unable to appear or lives at a distance, the 
Court may cause his testimony to be taken by a Commis- 
sioned or a Eequisitioned Judge. 

The provisions of Articles 339 apply, mutatis mutandis, 
to a party failing to appear. 

540. 

If there is a prospect of an amicable settlement, the 
Court may, of its own motion, order a stay of the pro- 
cedure relating to a suit for divorce once only and for a 
period not exceeding one year. 

541. 

In support of a marriage the Court may, of its own 
motion, take evidence, and may take into consideration 
-facts not alleged by the parties, but the parties shall be 
heard as to the result of such taking of evidence as well 
as with regard to such facts. 

542. 

Judgments I'endered in a matrimonial case shall be 
served upon the parties ex officio. 

543. 

With regard to the duty for support or cohabitation, 
the care of children, and other provisional dispositions, 
the provisions of Articles 940 to 947 apply thereto mutatis 
mutandis. 



— 146 — 

544. 

Where one of the parties has recourse in a suit for the 
cancellation of a marriage, all other parties shall be the 
adversary. 

545. 

If the wife or husband has died prior to the judgment 
becoming final and conclusive, the action is deera.ed to 
have been concluded. Where a third person has brought 
an action for the cancellation of a marriage against both 
the husband and wife, if both of them die prior to the 
judgment becoming final and conclusive, the same rule 
applies. 

If the third person who has instituted an action for the 
cancellation of a marriage dies prior to the judgment be- 
coming final and conclusive the suit is deemed to Have 
been concluded ; but this does not apply where his succes- 
sor can bring the same action. 

546. 

If a judgment pronounced in an action for having a 
marriage declared invalid or cancelled, or for confirmation 
of the existence or non-existence of a marriage, becomes 
final and conclusive within the life-time cf the husband 
and wife, such judgment bas effect also against third 
persons. 

If a claim for the cancellation of a marriage is made on 
the ground of a violation of the provisions of Article 776 
of the Civil Code, a judgment dismissing the same has 
effect against the former husband or wife of the party (as 
the case may be) in so far only as he or she has inter- 
vened in the action. 

547. 

The provisions of the following seven Articles apply to 
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'^actions for cancellation of a marriage whiph: may be 
brought by the Public Procurator. i 

548.. 

A' change in the action^ a joinder of actions, or a cross- 
action, is allowed only where the action is for the 
cancellation of marriage which might be brought by the 
Public Procurator. 

549. 

The provisions of Article 541 apply to facts' forming 
the cause for the cancellation of marriage. 

The provisions of paragraph 2 and 3 of Article 134 
9,nd Article 387, . as well as the provisions rislating to 
judicial, admissions do not apply to facts , formiug the 
cause for the maintaining of a marriage. 

550. 

■ Even though the action is brought- by another person, 
the Public Procurator may make applications, have re- 
course, or do other acts of procedure, except after the 
death of the husband or wife. 

551. 

If the plaintiff fails to appear at the time appointed for 
the oral proceedings, the action shall be deemed as with- 
drawn and judgment' be given by default. 

'' 552. 

If the Public Procurator has recourse, all the parties in 
the Court of first instance are the adversary. 

If one of the parties, has recourse, all the other parties 
in the Court of first instance and the Public Procurator 
" (if he was a party), are the adversary. 

; . 553. 

When an action has been brought by the Public Pro- 
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curator, if the husband or wife dies, the suit is -deemecl to 
have been concluded. 

554. 
If the Public Procurator is defeated in an action, the 
costs of the action are chargeable to the Public Treasury. 

555. 

An action to have an adoption declared invalid, or to 
have it cancelled or dissolved, or for the confirmation of 
the existence or non-existence of adoption, belongs to the 
exclusive jurisdiction of the District Court of the place 
where the adopter has his ordinary forum or had it at the 
time of his death. But this does not apply in case a 
claim for the cancellation or dissolution of adoption is 
combined with a matrimonial case. 

556. 

Where the adopter or the person adopted is destitute of 
will power (capacity of intent), his legal representative 
shall do acts of procedure on his behalf. 

In an adoption case between the adopter and the 
person adopted, if the adopter is the guardian of the 
person adopted, the supervisor is to do acts of procedure ; 
if the adopter exercises his or her parental right, the 
Presiding Judge of the Court of the suit shall, upon the 
application of persons interested, appoint a special re- 
presentative to do acts of precedure on behalf of the 
person adopted. The provisions of paragraphs 2 and 3 
of Article 61 apply, mutatis mutandis, to such appoint- 
ment. 

Where the guardian or supervisor brings an action, or 
where persons who have an interest but who are not 
lineal ascendants, apply for the appointment of a special 
representative to conduct suit for the person adopted, the 
consent of the family council must be obtained. 
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557. 

The provisions of paragraphs 2 and 3 of Article 528, 
Articles 529, 530, and 532 to 546 apply, mutatis mu- 
tandis, to matters relating to adoption. 



CHAPTER II. 

Procedure in Cases concerning the Relations of 

Parent and Child, the Deprivation of 

Heirs, and the Resignation of 

the Head of a House. 

558. 

An action to contest the legitimacy of a child, to de- 
mand the acknowledgment of a child, to have such 
acknowledgment declared invalid or cancelled, or to 
determine the paternity of a child, under the provisions of 
Article 821 of the Civil Code, belongs to the exclusive 
juiisdiction of the District Court of the place where the 
child has his ordinary forum or had it at the time of 
his death. 

559. 

If the husband dies within the period specified in 
Article 825 of the Ci^il Code, and before the birth of the 
child or without bringing an action for contesting the 
legitimacy of the child, a person who would be prejudiced 
in his right of succession by the child, or a blood relative, 
of the husband within the third degree inclusive, can 
bring an action to contest the legitimacy of the child. 

In the case of the preceding paragraph, the action for 
the contesting of legitimacy must be brought within one 
year from the day of the husband's death. 

If the child dies prior to the judgment becoming final 
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and conclusive, the suit shall be deemed to have been 
concluded. 

560. 

In an action for the acknov?ledgment of a child, or fox. 
the cancellation or invalidity of such acknowledgment, if 
the father or mother dies prior to the judgment beconaing 
final and conclusive, the suit shall be deemed to have been 
concluded. 

561. 

An action to determine paternity may be brought by 
the child, the mother, the husband of the mother, or her 
former husband. 

The husband of the mother and her former husband 
are the adverse party as to each other. 

In an action brought by the child or by the mother, 
tbe husband of the mother and her former husband are 
the adversary, or if one of them is dead, the survivor 
is the adversary. 

In the case of paragraph 2, if the husband becoming 
the defendant dies,- the Public Procurator succeeds to the 
procedure of the suit. 

If the child or the husband and former husband of the 
mother die prior to the judgment becoming final and 
conclusive, the suit shall be deemed to have been con- 
cluded. 

562. 

An action whose object is the extinguishment of 
parental power or of the right of management of the 
child's property, or the cancellation of the extinguishment 
of such rights, belongs to the exclusive jurisdiction of the 
District Court of ,the place where the person who is, 
or was, exercising the parental power has, or had, his 
ordinary forum. 
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563. 

In an action to cancel the extinguishment of rights, the 
person who is actually (for the time being) exercising 
the parental power or the right of management, or the 
guardian, is the adversary. 

564. 

In the case of actions mentioned in Article 562, if the 
child or the person exercising parental right dies prior 
to the judgment becoming final and conclusive, the suits 
shall be deemed to have been concluded. 

565. 

An action to deprive a legal expectant heir to a house 
or to property of his right of succession, or to cancel such 
deprivation, belongs to the exclusive jurisdiction of the 
District Court of the place where the person succeeded 
to has his ordinary forum. 

566. 

Where the person succeeded to has brought an action 
for depriving the successor of his right of succession, if the 
former dies, the Public Procurator succeeds to bis position 
in the procedure of the suit. 

If the successor dies prior to the judgment becoming 
final and conclusive the suit shall be deemed to have been 
concluded. 

567. 

In an action to cancel a deprivation of the right of. 
succession, the person who by such deprivation has be- 
come the successor, or the lineal descendant entitled to be 
the successor in the same order or rank with the former, 
is the adversary. 

Where there is no person to become the adversary in 
accordance with the provisions of the preceding para- 
graph, if the successor deprived of his right of succession 
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is to bring an action, the person succeeded to is the ad- 
versary ; if the action is to be brought by the person suc- 
ceeded to, the Public Procurator 'is the adversary. 

568. 

Where the person succeeded to has brought an action 
for cancelling deprivation of right of succession, if the 
successor sued dies and, further, if there is no lineal 
descendant entitled to be the successor in the same order 
or rank with the deceased successor, the Public Procurator 
takes over the procedure in his (the adversary's) stead. 

In the case of an action being instituted by the 
successor deprived of his right of succession, if the suc- 
cessor who became the adversary dies and, further, if 
there is no lineal descendant entitled to be the successor 
in the same order or rank with the deceased successor, 
the person succeeded to takes over the procedure in his 
stead : if the person succeeded to dies, the Public Pro- 
curator succeeds to the position in the procedure. 

Where the successor deprived of his right of succession 
brings an action, if the person succeeded to (who becomes 
the adversary) dies, the procedure of the suit is taken over 
by the Public Procurator. 

In the event of the death of the adversary after the 
Public Procurator becomes a party, the Court shall, for 
tlie purpose of succession to the procedure, appoint an 
advocate to be the successor. In such case, the provisions 
of paragrq,phs 2 and 3 of Article 61 and paragraph 4 of 
Article 530 apply mutatis mutandis. 

569. 

If the successor deprived of his right of succession dies 
prior to the judgment becoming irrevocable, the suit i? 
deemed to be concluded. 



— 153 — 

570. 

An action to have declared invalid, or to cancel, a 
resignation of the headship of a house, belongs to the 
exclusive jurisdiction of the District Court of the place 
where the person resigning has his ordinary forum. 

571. 

If the person who has resigned the headship of a house 
brings an action, the heir to the house is the adverse 
party. 

If the heir to the house brings an action., the person 
resigning is the adverse party. 

If a third person brings an action, the person resigning 
and the heir to the house are the adversary ; if one of 
them has died, the survivor is the adversary. 

In the case of paragraph 1, if the heir to the house dies, 
the Public Procurator takes over the procedure in the suit. 

In the event of the death of the person resigning prior 
to the judgment becoming irrevocable, the suit is deemed 
to be concluded. 

572. 

With regard to the actions mentioned in this" Chapter, 
the Public Procurator may advance facts and means of 
proof. 

The Court may take evidence ex officio, and may take 
i-nto consideration facts not alleged by the parties ; but the 
parlies shall be heard as to the result of such facts as well 
as with regard to such facts. 

573. 

The provisions of paragraphs 2 and 3 of Article 134 
and Articles 259 and 387, as well as the provisions re- 
lating to judicial admissions, do not apply to actions 
provided for in this Chapter. 
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574. 

The provisions of paragraplis 2 and 3 of Article 528, 
Articles 530, 532, paragraph -2 of Article 534, Articles 538, 
539, 542, 543, 546, 551, 554 aud 556 apply, mutatis mu- 
tandis, to actions mentioned in this Chapter. 

The provisions of paragraph 1 of Article 534, and 
Articles 535 and 536 apply, mutatis mutandis, to actions 
mentioned in Articles 562, 565 and 570, and to actions 
for the cancellation or invalidity of acknowledgment of a 
child. 

The provisions of Articles 548, 550 and 552 apply, 
mutatis mutandis, to actions for the extinguishment of 
parental right or right of management of property, or for 
the cancellation of resignation. 

The provisions of paragraph 2 of Article 545 apply, 
mutatis mutandis, where the person who has instituted 
actions for refusal or acknowledgment of a child, or for 
cancellation or invalidity of such acknowledgment, the 
husband or wife who has become the plaintiff in the case 
of paragraph 2 of Article 561, the mother who has 
brought actions in accordance with the provisions of 
paragraph 3 of the same Article, or the heir to a house, 
or a third person who has lodged an action for the 
cancellation or invalidity of resignation, is dead. 

The provisions of Article 554 apply, mutatis mutandis, 
to the cases of paragraph 3 of Article 561 and of 
paragraph 3 of Article 57.1 . 
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CHAPTER III. 

Procedure Relating to Adjudications of Incom- 
petency and Quasi-Incompetency. 

575. 

Motions to obtain an adjudication of incompetency 
belong to the exclusive jurisdiction of tbe Local Court 
of the place where tbe person to be adjudged incompetent 
has bis ordinary forum. 

With regard to the forum mentioned in the preceding 
paragraph, the provisions of paragraphs 2 and 3 of 
Article 528 apply correspondingly. 

576. 

A, wife does not require the consent of her husband to 
an application to have him adjudged incompetent. 

577. 

The application may be made either in writing or 
orally. 

In the application, the facts forming the ground thereof 
as well as the means of proof shall be stated. 

578. 

The Court may, before the commencement of the 
procedure in a matter of incompetency, direct the produc- 
tion of a medical certificate as to the state of health of 
the person concerned. 

579. 

The procedure relating to having a person adjudged 
incompetent is not public. 

580. 

Even though another person has applied for an ad- 
judgment of incompetency, the Public Procurator may 
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make applications, may prosecute the action, and may 
attend at the hearing and express his opinion. 

Notice of the case and of the hearing time shall be 
given to the Public Procurator, and, if he attends, his 
name and his applications shall be inserted in the pro- 
tocol. 

581. 

The Court shall, taking into consideration the facts 
and means of proof contained in the application, -make- 
inquiries ex officio and, so far as it is deemed necessary, 
take evidence as to the mental state of the. person con- 
cerned. 

The provisions of Sections 6 and 7 of Chapter 1, Book 
11 apply to the examination of witnesses and experts ; but 
the costs attending such inquiries and the taking of 
evidence shall be disbursed from the State Treasury if not 
paid by the applicant in advance. 

582. 

,, The Court shall examine the person to be adjudged 
incompetent in the presence of experts, unless such 
examination is impossible or would be prejudicial to the 
health of such person. 

The examination mentioned in the preceding paragraph 
may be ordered to be held before a Eequisilioned Judge. 

583. 

An adjudication of incompetency can be made only 
after an expert has been heard as to the .party's mental 
condition. 

584. 

The costs attending an application for an adjudication 
of incompetency, if such adjudication is made, are charge- 
able to the person adjudged incompetent. 
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In any cage other than that of the preceding paragraph, 
the costs of the procedure are chargeable to the applicant ; 
..provided that if the application is made by the Public 
Procurator, they are chargeable to the Public Treasury. 

585. 

The Court, before making an adjudication of incom- 
petency, may direct necessary dispositions to be made for 
the care of the person to be adjudged incompetent or for 
the preservation of his "property. The same applies if 
after the adjudication such dispositions are considered to 
be necessary. 

The provisions of paragraph 3 of Article 942 apply 
correspondingly to the case of the preceding paragraph. 

586. 

' A rule refusing an adjudication of incompetency shall 
be served by the Court of its own motion upon the 
applicant and the Public Procurator. 

A rule adjudging incompetency shall be served by the 
Court of its own motion upon the applicant, the Public 
Procurator, and the legal representative of the person 
adjudged incompetent or the person who by law should 

be his guardian. 

587. 
An adjudication of incompetency takes effect from the 
time the judgment is served upon the legal representa- 
tive of the party adjudged incompetent or upon the 
person who by law should be his guardian. If there 
is no legal representative or person who by law should be 
his guardian, such adjudication takes effect from the day 
when it is served upon the Public Procurator. 

588. 

When an adjudication of incompetency has been served, 
the Court -shall' immediately publish it. 
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589. 

The applicant and the Public Procurator may make 
immediate complaint against a rule dismissing the applica- 
tion for adjudication of incompetency'. 

The provisions of Articles 578 to 581 apply correspond- 
ingly to the procedure of the Court to which complaint 
is made. 

590. 

A person, who a,ccording to the ' provisions of the Civil 
Code can apply for the adjudication- of inconipetency.can 
attack such adjudication by means of an action within 
one month. 

The period mentioned in the preceding paragraph is 
computed, as to the person adjudged incompetent, from 
the time when he had knowledge of such adjudication, 
and as to other persons from the time when the adju- 
dication took effect. 

591. 

The action mentioned in paragraph 1 of the preceding 
Article belongs to the exclusive jurisdiction of the District 
Court competent for the place of the Local Court which 
made the adjudication of incompetency. 

592. 

In the action mentioned in paragraph, 1 of Article 590, 
the applicant for the adjudication of incompetency is the 
adverse party. 

If the applicant for the adjudication is dead, the Public 
Procurator is the adverse party ; if the Public Procurator 
brings the action, the legal representative of the person 
adjudged incompetent is the adverse party. 

593. 

The action mentioned in paragraph 1 of Article 590 
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cannot be joined with any other action, and no cross- 
action can be brought against same. 

594. 

If the person adjudged incompetent dies prior to tlie 
judgment becoming irrevocable, the suit is deemed to 
have been concluded. 

595. 

The provisions of Articles 530, 532, 538, 544, 554, 573, 
582, and 583 apply correspondingly to actions mentioned 
in paragraph 1 of Ai-ticle 590. 

The provisions of paragraph 2 of Article 545 apply 
correspondingly where a person who has instituted an 
action is dead. 

596. 

If the Court finds that there is good ground for the 
action mentioned in paragraph 1 of Article 590, it shall 
cancel the adjudication of incompetency. In such case 
the Court may order any measures necessary for the care 
of the person adjudged incompetent, or for the pre- 
servation of his property until its judgment becomes 
finally binding. 

597. 

Acts of the guardian performed before the adjudication 
of incompetency is cancelled do not become invalid. 

Acts of the person adjudged incompetent performed 
before the adjudication of incompetency is cancelled can- 
not be cancelled on the grounds that he had been adjudg- 
ed incompetent. 

598. 

A judgment cancelling an adjudication of incompetency 
' shall be served on the parties by the Court of its own 
motion. 
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. When "the judgment mentioned in ttie' preceding 
paragraph has become finally binding, it shall be publish- 
ed by the Court of first instance. 

599. 

. A motion for the cancellation of an adjudication of 
incompetency, based on the fact that the ground for the 
adjudication has ceased to exist, belongs to the exclusive 
jurisdiction of the District Court of the place where the 
person adjudged incompetent has his ordinary forum. 

In the case of the preceding paragraph, the provisions 
of paragraphs 2 and 3 of Article 528, and Articles 577 to 
, 583 apply, mutatis mutandis. 

600. 

The costs of an action mentioned in paragraph 1 of 
the preceding Article, if the adjudication of incompetency 
is cancelled, are chargeable to the person adjudged in- 
competent. 

Except in the case mentioned in the preceding para- 
graph, the costs are chargeable to the' applicant, provided 
that if the action is brought by the Public Procurator, 
they are chargeable to the State Treasury. 

601. 

A rule dismissing an application for the cancellation of 
an adjudication of incompetency shall be served on the 
applicant by the Court ex officio. 

A rule canceUing an adjudication of incompetency shall 
be served by the Court ex officio on the appliqant, the 
Public Procurator, and the person adjudged incompetent. 
The provisions of paragraph 2 of Article 592 apply cor- 
■respondingly to such rule. i 

'■- ■' The Public Procurator may make immediate complaint 
against the rule mentioned in the preceding paragraph. 
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Such complaint has the effect of suspending the operation 
of the rule. 

602. 

A person who can apply for the cancellation of an ad- 
judication of incompetency can attack a rule dismissing 
such application by means of an action. 

The provisions of Articles 591 to 596, paragraph 1 of 
Article 597 and Article 598 apply, mutatis mutandis, to 
an action mentioned in the preceding paragraph. 

603. 

The provisions of this Chapter apply correspondingly 
to the procedure relating to a.n adjudication of quasi- 
incompetency. 

The provisions of Articles 578, 582 and 583 do not 
apply to spendthrifts. 

604. 

Any person who can apply for the cancellation of an 
adjudication of quasi-incompetency can apply for the 
alteration or cancellation of an adjudication made accord- 
ing to the provisions of paragraph 2 of Article 12 of the 
Civil Code. In such case the provisions relating to the 
cancellation of an adjudication of quasi-incompetency 
apply correspondingly. 

605. 

The manner in which publications are to be made 
under the provisions of this Chapter shall be determined 
by the Minister of Justice. 



CHAPTER IV. 
Procedure relating to Disappearance. 

606. 

In addition to the provisions of the following ten 
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Articles, the provisions of Articles 952 to 962 apply, 
mutatis mutandis, to an adjudication of disappearance 
and to the cancellation of such adjudication. 

607. 

An application for an adjudication of disappearance or 
for its cancellation belongs to the exclusive jurisdiction 
of the Local Court of the place of domicile of the absent 
person. 

The provisions of paragraphs 2 and 3 of Article 528 
apply correspondingly to the forum of the preceding 
paragraph. 

608. 

The public summons must contain the following : — 

1 . A notification to the absent person to give notice of 
his being still alive by a time specified' in the 
public summons, and that if he does not do so, an 
adjudication of disappearance will be made 
against him ; 

2. A notification to all persons who know of the' 
absent person being alive or dead to give notice 
thereof by a time specified in the public summons. 

The period specified in the public summons must be 
upwards of six months. 

609. 

If one hundred years have elapsed since the birth of 
the absent person, it is a sufficient publication of the 
summons to post it upon the notice board of the Court. ' 

In the case of the preceding paragraph, it is sufficient 
if the period specified in the public summons is upwards 
of two months. 

610. 

With regard to an application for an adjudication of 
disappearance or for the cancellation of such adjudication, 
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the Public Procurator may express his opinion, and if 
there is a hearing, may be present thereat. 

The provisions of paragraph 2 of Article 577, paragragh 
2 of Article 580 and Article 581 apply correspondingly to 
the procedure provided for in the Chapter. 

611. 

Any person interested may intervene in the procedure 
as a joint applicant or may continue the procedure in the 
place of the applicant. 

612. 

If the absent person gives notice of his being still alive, 
but the applicant does not admit such fact, the procedure 
relative to the public summons is to be stayed until such 
time as the judgment has become finally binding. 

613. 

The costs relative to the procedure of the adjudication 
of disappearance are chargeable to the estate if an 
adjudication of disappearance is made ; in any other case 
they are chargeable to the applicant. 

614. 

An action of complaint against an adjudication of 
disappearance can be brought by any person interested. 

In the action of the preceding paragraph, if the ap- 
plicant dies, the Public Procurator is the adverse party. 

The provisions of paragraph 2 of Article 545 apply, 

mutatis mutandis, where the person who has brought the 

action dies; the provisions of Article 554 apply, mutatis 

mutandis, where the Public Procurator has become the 

advei-sary. 

615. 

If there are several acticr.s of complaint, the Court 

shall consolidate them. In such cace the provisions of 

Article 580 apply. 
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616. 

The cancellation of an adjudication of disappearance 
based upon Article 32 of the Civil Code can be claimed 
in an action of complaint against such adjudication ; but 
if the fact that the person against whom the adjudication 
of disappearance has been made is alive forms the ground 
thereof, the provisions of Article 962 do not apply. 
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BOOK VIL 

SUMMARY PROCEDURE. 



617. 

Where the claim to be prosecuted has for its subject 
the payment of a fixed sum of money or the rendering 
of a fixed quantity of other fungibles or of a fixed number 
of documentary securities, the Court may, upon the ap- 
pUcations of the creditor, issue an . order for payment in 
accordance with the provisions of this Book. 

Summary procedure is not admissible where, according 
to the purport of the motion, the prosecution of the claim 
cannot be made by the person moving unless a counter- 
performance is made, or where service of the order for 
payment would have to be effected abroad or by way of 
service by public notification. 

618. 

Orders for pa5'ment belong to the exclusive jurisdiction 
of that Local Court which would be competent in regard 
to the locality according to the provisions of Articles 10, 
25 and 27, if the action had been brought in the way of 
ordinary procedure, the competency being deemed as un- 
limited in respect of the matter. 

619. 

The motion for the issue of an order for payment must 
contain the following : — 

1. Designation of the parties ; 

2. Fixed sum of money or subject claimed, as well 
as the facts forming the cause of the claim ; 
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3. Statement demanding the issue of an order for 
payment ; 

4. Designation of the Court. 

620. 

If the motion for the issue of an order for payment 
does not comply with the provisions of the preceding three 
Articles, or if it is clearly shown from the contents of the 
motion that the claim is altogether, or for the time being, 
unfounded, it shall be dismissed. 

The motion for the issue of an order for payment shall 
be dismissed if the order for payment cannot be issued in 
respect ot a part of the claim. 

An order dsrnissing the motion cannot be attacked. 

621. 

The order for payment is issued without previously 
hearing the debtor. 

In the order for payment shall be inserted the requisites 
specified in Nos. 1, 2 and 4 of Article 619 and a statement 
that if the debtor desires to avoid compulsory execution, 
he shall within a term of fourteen days running from the 
day of service of the order, either satisfy the creditor in 
respect of his claim and the costs of the procedure, the 
amount of which latter is specified in the order, or raise 
opposition in the Court. 

The term mentioned in the preceding paragraph jnay 
be abridged to twenty-four hours where the claim arises 
on bills or notes, and on application to three days in the 
case of other claims. 

622. 

The order for payment shall be served on the debtor 
ex officio. 

Service on the debtor of the order for paynient produces 
the effect of litispendence. 
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If the order for payment has been served upon the 
debtor, the creditor shall be informed thereof. 

623. 

' ■ The debtor may raise opposition to the whole or a part 
of the claim mentioned in the order for payment. 

If the debtor raises opposition at a due time, the Court 
shall notify the creditor thereof. 

The Court clerk shall, upon application of the debtor, 
deliver a certificate showing that an opposition is raised at 
a due time. 

An opposition which is not raised at a due time is not 
required to be dismissed. 

624. 

The order for payment loses its force if the debtor 
raises opposition to the claim or to any part thereof 
within due time. 

The effects of litispendence are not affected by the 
provisions of the preceding paragraph. 

625. 

Where opposition has been raised by the debtor within 
due time and a Local Court has jurisdiction over the action 
to be instituted in respect of the claim, the action shall be 
deemed to have been instituted in the Local Court on 
service of the order for payment being effected. 

' In the Case of the preceding paragraph, at least three 
'days'' interval must be left between the day on whicli 
opposition was raised and the time fot oral proceedings. 

The provisions of paragraph 2 of Article 426 apply to 
the term mentioned in the preceding paragraph. 

626. 

Where a District Court has jurisdiction over the action 
to be instituted in respect of the claim, the effects of 
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litispendence arising from the service of the order for 
payment cease unless the creditor institutes his action in 
the competent Court within a term of one month com- 
mencing with the day of the notification of opposition 
heing served on him. 

627. 

If opposition has been raised within due time the costs 
of the summary procedure are regarded as forming part 
of the costs incurred in regard to the suit. 

Where, in the case of the preceding Article, the action 
is not instituted within the appointed term, the creditor 
shall bear the costs of the summary procedure. 

628. 

Upon the expiration of the term appointed in the order 
for payment, the Court shall, on the motion of the 
creditor, declare that the order can be provisionally 
executed ; provided that opposition has not been raised by 
the debtor prior to such declaration. 

The declaration, of provisional execution is effected by 
means of an executory order which is to be 'put on the 
order for payment. 

The costs of the procedure up to the service of the 
executory order to be calculated by the creditor shall be 
stated in the executory order. 

Immediate complaint may be raised against a rule 
dismissing the motion for the declaration of provisional 
execution. 

629. 

The executory order is regarded as equivalent to a 
judgment by default declared provisionally executory. 

Protest may be entered by the debtor against an 
executory order. 
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The provisions of paragraphs 2 to 4 of Article 294 
and Articles 295 to 301 apply to protests entered against 
an executory order. 

630. 

Where protest has been entered against an executory 
order, if the claim is not subject to the jurisdiction of a 
Local Court, the proceedings and decision are directed in 
the Local Court to the question as to whether the protest 
has been entered in the legal form and within the legal 
term. In snch case the term mentioned in Article 626 
commences when the judgment declaring the protest 
admissible becomes final and conclusive. 

631. 

If the creditor doe-, not apply for the issue of an 
executory order within a period of one month after the 
expiration of the term mentioned in the order for pay- 
ment, such order for payment as well as the litispendence 
shall lose their effect. The same rule applies where a 
motion for an order for payment lodged in due time has 
been dismissed. 
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BOOK VIII. 

EXECUTION. 



CHAPTER I. 
General Provisions. 

632. 

Execution takes place upon final judgments which have 
become final and conclusive or which have been declared 
provisionally executoi'y. 

633. 

Where revivor, annulment, or a renewal of procedui-e 
is applied for, the Court may, upon application, direct 
that execution shall be provisionally stayed either upon or 
without security being given, or that it shall be carried 
out upon security being given, or that compulsory -measures 
already taken shall be annulled upon /security being 
furnished. A stay of execution without security is 
inadmissible unless it is rendered credible that execution 
would cause irreparable detriment. 

The decision mentioned in the preceding paragraph 
may be rendered without prior oral proceedings. 

The decision cannot be attacked. 

634. 

The Court of the suit may in its judgment issue an 
order mentioned in the preceding Article, or may cancel, 
alter, or sanction, an order which is already issued. 

The provisions of Article 459 apply, mutatis mutandis, 
where the decision mentioned in the preceding paragraph 
is attacked. 
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635. 

The provisions of the preceding two Articles apply, 
mutatis mutandis, where protest is entered or recourse is 
lodged against a judgment with declaration of provisional 
execution. 

636. 

Where a debtor is exempted from execution by furnish- 
ing security or by making a deposit in accordance with 
the provisions of paragraph 2 of Article ,265, the money 
attached or the proceeds of the objects distrained shall be 
officially deposited. , 

637. 

Execution in virtue of the judgment of a foreign Court 
cannot take place unless the admissibility thereof is 
declared by way of a judgment of execution rendered by 
a Japanese Court. 

The Court competent in an action for the issue of a 
judgment of execution is the Court where the debtor has 
his general forum, and, in default of any such forum, the 
Court iu which in conformity with the provisions of 
Article 17 action may Ije brought against the debtor. 

638. 

The judgment of execution shall be rendered without 
inquiring into the correctness of the decision of a foreign 
Court. 

If the decision of a foreign Court is invalid, the motion 
for "the judgment of execution shall be discharged. 

639. 

Execution cannot take place except upon an exemplifi- 
cation of the judgment for execution. 

Application for the issue of an executory exemplification 
may be made either in writing or orally. 
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640. 

Executory exemplifications shall, upon application, be 
issued by the Clerk of the Court of first instance, and, 
where the record of the suit is kept in a superior Courr, 
by the Clerk of such Court. 

641. 

Where an exemplification of the judgment of a sup- 
perior Court is to be made by the Clerk of the Court of 
first instance for the purpose of issuing an executory 
exemplification, such shall be made according to a certified 
copy of the judgment affixed to the record of the suit. 

642. 

Where an executory exemplification is to be issued, the 
Clerk of the Court shall place at the end of the exemplifi- 
catioi:i of the judgment made by himself or handed in by 
a party the execution clause stating that the same is 
issued to the plaintiff, defendant, or a third person, for 
the purpose of execution against the defendant, plaintiff, 
or a third person. 

The execution clause shall be signed by the Court Clerk 
and shall be furnished with his seal and with the seal of 
the Court. 

643. 

No executory exemplification shall be issued unless the 
judgment has become final and conclusive or. has been 
declared provisionally executory. 

In the case of judgments the execution of which is, in 
accordance with their contents, dependent on the reali- 
zation of a certain fact, no executory exemplification may 
be issued unless the creditor proves by means of a writing 
that such fact has come into existence. 

The provisions of the preceding paragraph do not 
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apply where the execution of a judgment depends upon 
the furnishing of security. 

•644. 

An executory exemplification can be issued in favour 
of the successors of the creditor or against the successors 
of the debtor or persons possessed of the subject-matter of 
the claim on whom the judgment is forceable in ac- 
cordance with the provisions of Ai-ticle 585, provided that 
the succession or the relation of the possession- must 
be proved except where they are known to the Court. 

The fact tliat the succession is proved or is known 
to the Court shall be mentioned in the executory 
exemplification. 

645. 

The provisions of the preceding article apply, mutatis 
mutandis, where an executory clause is to be issued 
against the defendant who has retired from the suit in 
accordance with the provisions of Article 73 or 78. 

646. 

In the cases of the preceding three Articles, no executory 
exemplification can be issued except upon the order of 
the presiding Judge. 

In the executory exemplification which is issued in 
accordance with the provisions of the preceding paragraph, 
it shall be mentioned that it has been ordered by the 
presiding Judge. 

Prior to issuing his order, the presiding Judge may hear 
the debtor. 

647. 

Where the proof required by paiagraph 2 of Article 
643, the proviso of paragraph 1 of Article (544, or Article 
645, cannot be furnished, the creditor may institute an 
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action in the Court of the suit in first instance for the issue 
of the executory exemphfication.. 

648.. 

Where objections are raised by the debtor regarding the 
issue of the executory exemplification, such objections shall 
be decided by the Court whose clerk issued the executory 
exemplification. 

The decision of the preceding paragraph may be given 
without prior oral proceedings. 

Prior to the decision, the Court may direct a provisional 
stay of execution on security furnished or without it, or 
that execution is to be continued on security being furnish- 
ed, or direct in his discretion any other necessary measures 
to be taken. 

649. 

• Where the creditor demands two or more executory 
exemplifications or where he demands an executory ex- 
emplification of the same judgment a second time, the 
same may not be issued excepting by order of the presiding 
Judge. 

Where two or more executory exemphfications are 
issued or an executory exemplification is issued a second 
time, such fact as well as the fact that such is made by 
the order of the presiding Judge shall be slated in the 
executory exemplifications. 

If two or more executory exemplifications are issued or 
an executory exemplification is issued a second time, the 
debtor shall be notified thereof. 

The presiding Judge may, prior to his order, hear tbe 
debtor. 

650. 

Prior to an executory exemphfication being issued,. it 
shall be noted by the Clerk of the Court en the original 
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oflthe judgment that the exemplification is issued for the 
plaintiff, the defendant, or a third party, and the date of 
issuing same. 

Where the Clerk of the Court of first instance issues an 
executory exemplification in accoidance with the judgment 
of a superior Court, the mentioning specified in the preced- 
ing paragraph shall he made on the certified copy of the 
judgment affixed to the record. 

651. 

Tn virtue of two or more executory exemplifications 
a creditor is entitled to enforce execution at different 
places or in different ways at the same time. 

652. 

Execution may not takp place unless the persons for 
and against .whdm it ig to be effected are designated by 
their names in the judgment or in the execution' clause 
attached thereto, and unless the judgment has been 
already served or is simultaneously served . 

Whei'e the executory exemplification is to be issued in 
accordance with the provisions of paragraph 2 of Article 
643, Articles G44 and 645, no execution can be com- 
menced unless service has been already effected or is 
simultaneously effected not only of the judgment which 
is to be executed but also of the executory exemplification, 

Where the executory exemplification is issued in con- 
sequence of a certificate service a copy of such certificate 
must also be effected either before (execution commences 
or simultaneously with the ccmmencrment thereof. 

■■'.,:' 653: ' ' ' 

Where the assertion of a claim is dependent on the 

arrival of a certain day and hour, execution n:ay not 
eomiaaence until such day and hour have expired. .: 
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"Where execution depends on security to be given by 
the creditor being furnished, the execution may not com- 
mence unless the creditor proves by means of a writing 
that such security has been furnished, and unless service 
of a copy of such writing has already been effected or is 
simultaneously effected. 

654. 

Execution may not commence against a person on 
active service in the army or navy until the authority 
in command over such person has received notice thereof. 

Upon demand of the creditor, the authority in com- 
mand }nentioned in the preceding paragraph shall deliver 
to him a certificate showing that such notice has been 
duly received. 

655. 

Excepting where otherwise provided in this Code, 
execution is carried out by a process-server (a bailiffj. 

656. 

The process-server is liable to indemnity the creditor or 
other persons interested for any loss incurred by them 
owing to his intentional acts or gross negligence in the 
exercise of his functions. 

657. 

A person intending to have execution enforced by a 
process-server shall deliver the executory exemplification 
to a process-server belonging to the Local Court having 
jurisdiction over the place of execution, and demand that 
execution be enforced. 

658. 

The process-server who has received a demand to en- 
force execution in accordance with the provisions of the 
preceding paragraph is entitled, on behalf of the creditor, 
to receive payment, to make out and grant receipts to the 
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debtor, and, if the debtor has completely satisfied the 
creditor's claim, to deliver up to him the executory 
exemplification. 

659. ■ 

As against the debtor and third persons the process- 
server is empowered by virtue of the possession of the 
executory exemplification to proceed with the execution 
and with the acts specified in the preceding Article. 

So far as the process-server is possessed of the executory 
exemplification, the creditor cannot, as against the debtor 
and third person, assert that he has never demanded of 
the process-server to enforce execution. 

660. 

The process-server, if the debtor has completely dis- 
charged his obligation, shall deliver up to him the execu- 
tory exemplification together with a receipt ; in the case 
of part performance he shall note the same upon the 
execution exemplification and shall deliver a receipt to 
the debtor. 

The right of the debtor to demand a receipt from the 
creditor himself is not affected by the provisions of the 
preceding paragraph. 

661. 

In so far as the purposes of the execution require, the 
process-server is empowered to search the dwelling-house, 
offices, warehouses, cabinets and other receptacles of the 
debtor, and to make any suitable dispositions in order to 
have all doors, cabinets and other receptacles opened, if 
they are closed. 

Where the process-server encounters resistance, he is 
entitled, if deemed necessary, to use force and may 
demand the assistance of the police. Should Military or 



— 178 — 

Naval assistance he necessary, he is to apply to the Local 
Court to which he belongs. 

662. 

Where resistance is offered to an act of execution, or 
where at an act of execution ensuing in the dwelling or 
ofdce of the debtor neither the debtor nor any adult 
person belonging to his family or serving under the 
debtor is present, the process-server shall call in as wit- 
nesses two adults or an official of the City {shi) Ward 
(ku) Town (cho) or Village (scm) or a member of the 
police force. When the assistance of the police is applied 
for, no witness is required to be called in. 

If it is difficult to obtain a person to be called in as 
witness according to the conditions of the place where the 
acts of execution are to be performed, such acts of execu- 
tion may be performed without any witness attending 
thereat. 

663. 

The process-sei-ver shall, upon the demand of any 
person interested in the execution, grant inspection of the 
record, and, if fees are paid in, a copy or extract of any 
papers kept in such record shall be delivered. 

664. 

Persons interested in the execution may be present 
thereat. 

The provisions of the preceding paragraph do not affect 
the right of the process-server to order away persons who 
prevent or obstruct the execution. 

665. 

At night time, and on grand festival days, Sundays, 
and other general hohdays, as well as at a time between 
sun-rise and sun-set, acts of execution may be effected 
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only where the permission of the Court of execution is 
granted. 

The order granting such permission shall be exhibited 
at the time of execution. 

666. 

The process-server shall record every act of execution 
by protocol. 

The protocol shall contain the following, and shall be 
signed and sealed by the process-server and persons con- 
cerned in the execution : — ■ 

1. Mention of the place where, and of the year, 
month, and day when, the protocol is made ; 

2. The object of the act of execution, and important 
matters concerning execution ; 

3. Designation of the persons concerned in the 
execution ; 

4. A statement that the protocol has been read to 
those concerned or has been presented to them 
for inspection ; 

5. A statement that the persons concerned have 
voluntarily signed and sealed the protocol. 

Where it has not been possible to satisfy any of the 
requisites in Nos. 4 and 5, the reasons shall be stated in 
the protocol. 

667. 

Summons and other communications appertaining to 
the acts of execution are to be made orally by the process- 
server and inserted by him in the protocol. 

Where such summonses or communications cannot be 
effected orally, ser^ace of a copy of the protocol shall be 
made in accordance with the provisions of Articles 159, 
160, and 163 to 167, and such fact shall be mentioned in 
the protocol. 
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Where seivice cannot be effected in accordance with 
the provisions of the preceding paragraph, such service 
shall be made through the post, and the fact shall be 
mentioned in the protocol. 

668. 

The service of summonses or communications are not 
required if the v^hereabouts of the debtor on whom the 
service is to be effected is unknown, or if such service is to 
be made abroad. 

669. 

Objections relating to the manner of execution and to 
the procedure to be observed thereat by the process-server 
are decided by the Court of execution. The same applies 
where objections are -raised with respect to the costs 
brought into account by the process-server, or where ap- 
plications are made when the process- server refuses to 
accept execution instructions or to carry out an act of 
execution. 

The provisions of paragraph 3 of Article 648 apply, 
mutatis mutandis, to the case of the preceding paragraph. 

670. 

Objections relating to the claim established by the judg- 
ment are to be asserted by the debtor by way of action in 
the Court of the suit in first instance. 

The objections mentioned in the preceding paragraph 
are admissible only In so far as the grounds upon which 
they rest have arisen subsequently to the close of the oral 
proceedings at which objections would in conformity with 
the provisions of this Code have had to be asserted, and 
provided they can no longer be asserted by means of pro- 
test. 

If there are two or more grounds of objections, all of 
them must be asserted at one and the same time. 
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671. 

Where executory exemplifications are issued in ac- 
cordance with the provisions of paragraph 2 of Article 
643, Article 644 or 645, if the debtor does not admit the 
accomplishment of the fact conditional for such issue, the 
succession or relation of possession, paragraphs 1 and 3 of 
the preceding Article apply mutatis mutandis. 

The provisions of the preceding paragraph are without 
prejudice to the right of the debtor to raise objections 
according to the provisions of Article 648. 

672. 

Where an action of objection is brought in accordance 
with the preceding two Articles, the Court of the suit may, 
upon application, direct a provisional stay of execution 
wish or without secui-ity being given, or annulment of the 
measures akeady taken in execution on security being 
given. 

In cases of urgency the presiding Judge of the Court of 
the suit, or the Court of execution, may render the decision 
mentioned in the preceding paragraph by fixing a suitable 
term within which the decision of the Court of the suit is 
to be produced by the party. If such term has expired 
without result, the decision will lose effect in its natural 
course. 

The cause of application shall be rendered credible ; and 
the decision may be given without prior oral proceedings. 

673. 

The provisions of Articles 634 apply, mutatis mutandis, 
where a decision is to be given by the Court of the suit in 
respect to the action re objection. 

674 

Where a third person intends to assert execution as 
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unlawful on the ground that the objects of execution 
belong to himself, or that he has a right in respect to the 
objects, he is to assert his opposition to the execution by 
way of an action against the creditor. 

Where the debtor does not admit the right of the third 
person, if the latter intends to assert his right against the 
debtor, an action for same may be instituted combined 
with the action re objection. In such case, both the 
creditor and the debtor are co-defendants. 

The Court having jurisdiction over the place of execu- 
tion is competent for the action re objection. 

The provisions of the preceding two Articles apply 
correspondingly to the staying of execution and to the 
annulment of the measures of execution already taken, 
without prejudice to directing annulment of a measure of 
execution without security being given. 

675. 

Execution shall be stayed or restricted in cases of the 
production of the following documents : — 

1. The exemplification of an executory decision 
which mentions that the judgment to be executed 
or its provisional execution has been annulled, 
or that execution has been declared inadmissible, 
or that the stay thereof has been directed ; 

2. The exemplification of a decision which mentions 
that a provisional stay of execution or of a 
measure of execution has been directed ; 

3. A document which mentions that the security or 
the deposit permitted for the averting of execution 
has been given or made ; 

4. A document which mentions that subsequently 
to the rendering of the judgment to be executed 
the claim has been satisfied or further time 
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has been granted for performance of the obliga- 
tion. 

676. 

In the cases of Nos. 1 and 3 of the preceding Article, 
the measures of execution already taken are to be annul- 
led. In the cases of No. 4 these measures are to "be 
provisionally maintained ; likewise in the case of No. 2 
provided thit the decision does not direct annulment of 
the previous acts of execution. 

677. 

The creditors of the person succeeded to can perform 
execution in respect to the estate only if prior to the 
acceptance of the succession. 

678. 

If succession commences after the commencement of 
execution, such execution is continued against the estate. 

Where an act of execution is to be carried out, of which 
notice has to be given to the debtor, if the heir is not 
determined, or if it is not clear whether there is an heir, 
or if the heir is an absent person, the Court of execution 
shall, upon the application of the creditor, appoint a 
special representative for the juridical person or for the 
heir. If, however, there is an administrator already 
appointed, the rule does not apply. 

The provisions of paragraphs 2 to 4 of Article Gl 
apply, mutatis mutandis, to the appointment of a special 
representative. 

679. 

The Court of execution shall, upon the application of 
the heir, direct that the creditors attaching can take only 
such measure as is requisite for the provisional attach- 
ment, if within the term specified in Article 1017 of the 
Civil Code. 
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If the succession is accepted, the provisions of the 
preceding paragraph do not apply even within the term 
of Article 1017 of the Civil Code. 

680. 

The creditors of the heir cannot perform execution 
against the estate until the succession is accepted. 

681. 

The debtor shall bear the costs of execution only in so 
far as they were necessary. 

The recovery of the costs of execution is to be enforced 
simultaneously with that of the claim which is to be 
obtained by means of execution. The same applies to 
the costs which could not be recovered relative to the 
former acts of execution. 

The costs of execution are to be repaid by the creditor 
to the debtor where the judgment upon which the execu- 
tion proceeded is altered, rescinded or annulled. 

682. 

Where the assistance of the authorities is required for 
the purposes of execution, the Court shall address a 
request to the authorities for their assistance. 

683. 

Where execution is to be effected against a person on 
active service in the Army or Navy in barracks or build- 
ings serving for military or naval purposes, or on a 
vessel of war, the Court of execution shall, on the applica- 
tion of the creditor, request the competent Military or 
Naval Court, or the chief or commanding officer over 
such person, to enforce execution. 

The objects seized in virtue of the request are to be 
delivered to the process-server who was requested to 
enforce execution. 
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684. 

Where execution is to be effected in a foreign State, the 
authorities of which are bound to enforce, by way of legal 
co-operation, the judgment rendered by the Japanese 
Courts, the Court of the suit in first instance shall, upon 
the application of the creditor, request the competent 
authority of such foreign State to enforce execution. 
Where execution can be enforced through a Japanese 
Consul residing abroad, the request shall be addressed to 
him. 

685. 

Execution may also take place under the following 
titles of obhgation : — 

1. Decisions which cannot be attacked excepting by 
complaint ; 

2. Executory orders ; 

3. Compromises comcluded, after action has been 
instituted, before the Court of the suit or a Com- 
missioned or a Eequisitioned Judge ; 

4. Compromises concluded in accordance with the 
provisions of Article 432 before a Local Court; 

5. Judgments of the Courts of a foreign State the 
execution of which are declared as admissible by 
an executory judgment of the Japanese Courts ; 

6. Documents drawn up by a notary public within 
the limits of his authority and in the prescribed 
form with reference to a claim having for its object 
the payment of a fixed sum of money, or the 
rendering of a fixed quantity of other fungibles or 
a fixed number of documentary securities. 

686. 

The provisions of Articles 639 to 684 apply correspond- 
ingly to the titles of obligation mentioned in the preceding 
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Article, subject to tbe modifications contained in the 
following three Articles. 

687. 

On an executory order, the execution clause naust be 
noted only where the execution is to be enforced for or 
against a person not designated therein. 

Actions which can be brought in accordance with the 
provisions of Article 670 may not be instituted unless the 
grounds upon which they rest have arisen subsequently to 
service of the executory order. 

In actions which can be brought in accordance with 
the provisions of Articles 647, 670 and 671, the Court 
having jurisdiction is the Local Court which issued the 
executory order. Where, however, the suit does not 
appertain to the jurisdiction of a Local Court, the actions 
shall be instituted in the competent District Court, 

688. 

Executory exemplification of documents drawn up by 
a notary public are issued by the notary who has the 
documents in his keeping. 

The Local Court in the district of which the notary has 
his official seat is competent for the decisions mentioned in 
Articles 648 and 649 which relate to the issue of 
executory exemphfication. 

The provisions of paragraph 2 Article 670 do not apply 
to the action of objections ]:elating to the claim itself. 

In actions brought in accordance with the provisions 
of Articles 647, 670 and 671, the Com-t having jurisdiction 
is the Court where the debtor has his general forum in 
Japan and, in default of any such forum, the Court, in 
which, according to Article 17, action may be instituted. 

689. 

With regard to dispositions or co-operation relative to 
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acts of execution which belong to a Court according to the 
provisions of this Book, the Court of execution has the 
jurisdiction. 

Where no Courts are specially designated in this Book, 
the Local Court having jurisdiction over the place where 
the execution procedure takes place, or where such pro- 
cedure took place, is the Court of execution. 

The decisions of the Court of execution may be render- 
ed .without prior oral proceedings. 

690. 

Immediate complaint may be raised against decisions 
which can, by virtue of the provisions of this Book, be 
rendered without prior oral proceedings. 

691. 

The forums provided in this Book are exclusive forums. 



CHAPTER II. 
Execution in respect of Money Claims. 



SECTION I. 

Execution relative to Movable Property. 

692. 

Execution against movables is effected by way of 
seizure. 

The seizure may not be extended further than is 
sufficient for satisfying the claim specified in the executory 
exemplification and for covering the costs of execution. 

Execution may not take place unless a surplus over the 
costs of execution is to be expected from the realization of 
the objects to be seized. 
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683. 

A third person who does not possess the objects to be 
seized cannot raise objection against the seizure, even 
though he has a preferential right over the objects. 

The provisions of the preceding paragraph are without 
prejudice to the right of the person havihg a preferential 
right to obtain satisfaction, before the creditor attaching, 
out of the proceeds in conformity with the Civil Code or 
any other laws and ordinances. 

694. 

If the creditor attaching does not admit the preferential 
right, the third person may assert such right by vvay of 
action in the Court specified in paragraph 3 of Article 
674. Where the debtor does not recognize the light of 
the third person, if the latter intends to assert his right, an 
action may be brought against both the debtor and the 
creditor as co-defendant. 

If the third person renders the existence of his right of 
preference credible, the Court shall, upon motion, direct 
deposit of the proceeds. 

The provisions of Articles 672 and 673 apply cor- 
respondingly to the motion of the preceding paragraph. 

695. 

The seizure of movables in the possession of the debtor 
is effected by the process-server taking possession thereof. 

The objects so seized, excepting gold, silver, gold or 
silver goods, or other precious articles, shall be left _in the 
custody of the debtor. Provided that where danger is 
apprehended as to the satisfaction of the debt by such 
custody the above rule does not apply. 

"Where the objects are left in the custody of the debtor, 
the efficiency of seizure ia dependent on the seizure being 
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rendered manifest and confirmed by the affixing of seals 
or in other manner. 

The process-server shall notify the debtor of the seizure 
having been effected. 

696. 

The provisions of the preceding Article apply cor- 
respondingly where things are to be seized vs'hich belong 
to the debtor, but which are in the possession of the 
creditor or of a third person who does not refuse to 
surrender them. 

697. 

Where expenses will be incurred for the keeping of 
things seized, the process-server is to cause the creditor to 
pay the money in advance and where two or more 
creditors are concerned, such shall be paid by all of them 
in proportion to the amount of their respective claims. 

The process-server is entitled to take necessary measures 
for the keeping of things seized. 

698. 

Fruits may be seized even before they are separated 
from the soil, if they are within one month of the period 
of maturity. 

The provisions of Ai-ticle 674 apply correspondingly 
where objections are asserted by a creditor who has in 
respect to the land a right of obtaining satisfaction of his 
claim in preference to the creditor seizing. 

699. 

Silk-worms may not be seized until the majority are 
ready for spinning. 

700. 

The effects of a seizure extend of themselves to the 
natural products of the thing seized. 
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701. 

The following things cannot be seized : — 

1. Wearing apparel, bedding, and household and 
kitchen utensils, in so far as such objects are 
indispensable to the debtor and his family ; 

2. The -victuals, fuel and lights necessary for the 
space of one month for the debtor and his family, 
or, if there is no stock of these things, and if 
there are no means to obtain same, the money 
necessary to sustain for fifteen days ; 

3. In the case of artists, artisans and workmen or 
other laboures, the objects indispensable for the 
exercise of their calling ; 

4. In the case of agriculturists, the implements, 
beasts, and manure indispensable for carrying on 
their husbandry, as well as the agricultural pro- 
duce indispensable for carrying on their husbandry 
until the next harvest ; 

5. In the case of fishermen and hunters, implements 
indispensable for the carrying on of their calling. 

6. In the case of civil, military, and naval officials, 
officials of shrines, persons of religious profession, 
teachers in public or private educational institu- 
tions, advocates, notaries, doctors, and midwives, 

the objects indispensable for the exercise of their 
calhng and also adequate wearing apparel ; 

7. In the case of civil, military, and naval officials, 
officials of shrines, persons of religious profession 
and teachers in public or private educational 
institutions, the money of that portion of the 
salary or pension which cannot be seized in ac- 
cordance with the provisions of Article 733, such 
portion of money to be calculated according to 
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the number of days between the seizure and the 
next day of payment of the salary or pension ; 

8. In the case of apothecaries, the utensils and drugs 
indispensable in the preparation of medicines ; 

9. Orders and decorations ; 

10. Seals and other stamps necessary for carrying on 
a business ; 

11. Images, tablets representing the deceased, tomb- 
posts, tombstones, and other objects intended for 
the purpose of household worship ; 

32. Genealogical papers ; 

1.3. Letters of the debtor and of his family, as well 
as their trade-boolcs and household records ; 

14. Objects relating to inventions of the debtor or of 
a member of his family which have not been 
made public, and manuscripts of unpublished 
works of the debtor or of members of his family ; 

15. Books intended for the use of the debtor or of his 
family at college or school ; 

16. Objects furnished for the bodily fixtures of the 
debtor or of a member of his family. 
With the consent of the debtor the above objects, with 
the exception of those mentioned in Nos. 3 to 9, may be 
seized. 

702. 
The things seized are sold by the process-server. 

703. 

Objects of great value cannot be sold until they are 
appraised by an expert. 

704. 

Money which is seized shall be delivered to the creditor. 
The collecting of the money by the process-server shall 
be regarded as payment on the part of the debtor. 
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The provisions of the preceding paragraph do not apply 
where the debtor may be released from execution by 
furnishing security or by deposit of the thing. 

705. 

If a third person renders it credible by means of a 
writing that he has a right to prevent the money seized 
from being delivered to the creditor, such money seized 
shall be deposited. In such case, if the third person fails 
to produce, within ten days from the day of the seizure, 
the order of the Court specified in paragraph 3 of Article 
647, suspending execution, the execution is to be 
continued. 

706. 

Between the day of the seizure and the day of the 
auction a period of seven days or upwards must elapse, 
unless the execution creditor agrees otherwise or unless 
there are special circumstances in regard to the things to 
be sold by auction which necessitate earher auction. 

707. 

The auction takes place in the Shi (City), Clio (Town), 
or Son (Village), in which the things to be sold by such 
auction lie, unless the execution creditor and the debtor 
agree upon some other place. 

The same rule applies where there is no prospect of 
realizing suitable proceeds at the place in which the things 
seized lie. 

The year, month, day and place of auction are to be 
previously pubhshed with designation of the things to be 
sold. 

708. 

Auction commences by demanding bidding in respect to 
each object to be sold, and concludes by notifying the 
highest bidder of the knocking down. 
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The knocking down is to be notified after calling out 
the highest bidding three times. 

The bidding loses effect in its natural course' if a higher 
bidding is forthcoming, or if the process-server has con- 
cluded the auction without notifying the knocking down. 

Objects knocked down are delivered only against pay- 
ment of the purchase money. 

709. 

If the highest bidder has failed to demand delivery of 
the things in return for the purchase-money at the time 
fixed by the conditions of sale, or, where no such time is 
thus fixed, before the conclusion of the time of auction, the 
thing is to be again put up to auction. In this case, the 
former highest bidder cannot take part in the second auc- 
tion and he is liable to pay any deficiency between the 
price realized in the second auction and that of the first 
one ; he has no claim to any excess. 

710, 

If the successful bidder is the creditor, he is not liable to 
such portion of the purchase money as corresponds with 
the amount of money to be applied to the satisfaction of 
his claim after deducting the costs of the execution out of 
such purchase-money. 

The debtor is deemed to have effected payment in so 
far as the creditor who is the succesful bidder- is not re- 
quired to make payment on account of the purchase- 
money. 

The provisions of the preceding paragraph do not apply 
where the debtor can be permitted to avert execution by 
furnishing security or by making a deposit. 

711. 

The auction sale is discontinued as soon as it has 
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produced an amount sufficient to satisfy the execution 
creditor for his claim and to cover the costs of execution. 

712, 

Eeceipt by the process-server of the proceeds is regarded 
as payment on the part of the debtor to the extent of the 
amount received. 

The provisions of the preceding paragraph do not apply 
where the debtor is permitted to avert execution by furnish- 
ing security or by deposit of the thing. 

713. 

Gold, silver, or articles in gold or silver, may not be 
knocked down below their bullion quotations. Where, 
however, no bid is made up to the proper amount at the 
time of the auction, the process-server may effect the sale 
privately at a price above the bullion quotations. 

711 

The sale by auction of seized fruits which have not yet 
been separated from the soil may not talce place until after 
they have arrived at maturity. 

The process-server is empowered for the purpose of 
auction to have the fruits harvested. 

The sale by auction of seized silk-worms may not take 
place until after they have all furnished their cocoons. 

715. 

Upon the application oflhe execution creditor, or of the 
debtor, the Court of execution may direct that the sale 
of a thing seized shall take place irrespective of the 
provisions of Articles 702, 703, 706 to' 710, 713, and the 
preceding Article. 

716. 

Where a further attachment is to be effected in respect 
to the things which have been already seized, the process- 



— 195 — 

server shall draw up a protocol stating that such fresh 
seizure is effected in favour of the creditor demanding 
such seizure. 

Where a process-server other than he who has made 
the first seizure takes the procedure in the preceding 
paragraph mentioned, a copy of the pi'otocol shall be 
made and delivered to the first process-server, affixing 
such copy to papers relating to the execution. 

The process-server shall notify the execution creditor 
and the debtor of the fresh seizure. 

717. 

The process-server who has received delivery of the 
copy of protocol and the papers relating to execution in 
accordance with the provisions of paragraph 2 of the 
preceding Article is regarded to have effected attachment 
in favour of the creditor who has demanded such subse- 
quent seizure. 

The provisions of the preceding paragraph do not 
apply where a special order has been issued by the Court 
of execution upon the application of the debtor. 

718. 

The participation in seizure is inadmissible if subse- 
quent to the process-server receiving payment of the 
purchase-money. 

719. 

The things seized are sold by auction for all the execu- 
tion ci editors. 

720. 

Where the proceeds are not sufficient to satisfy all the 
creditors, and no agreement with respect to the distribu- 
tion thereof is arrived at amongst the creditors, the money 
is to he deposited. 

If the process-server makes deposit in accordance with 
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the provisions of the preceding two paragraphs, he shall 
report the position of affairs to the Court of execution. 

The documents relating to the execution procedure are 
to be annexed to the report of the position of affairs. 

721. 

With regard to the execution against documentary 
securities, the provisions of this Section apply, mutatis 
mutandis, subject to the provisions of the following two 
articles. 

722. 

Documentary securities seized may, if they are quoted 
in the Exchange Market, be sold by the process-server 
privately at the quotation of the day on which they 
are sold. 

723. 

Where a documentary security which has been seized 
is made out in an individual name, the process-server is 
to be empowered, upon bis application by the Court of 
execution, to express intention and to take procedure of 
transmission in place of the debtor for the purpose of 
procuring its transcription to the name of the purchaser. 



SECTION II. 

Execution against Rights of Claim and Other 
Rights of Property. 

724. 

With regard to the execution against rights of claim 
and other rights of property, the competent Court of 
execution is the Local Court of the place where the 
debtor has his general forum in Japan. 

In default of any such Court as mentioned in the 
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preceding paragraph, the competent Court of executiou is 
the Local Court in which action may be brought in 
conformity with the provisions of Article 17. 

725. 

Where a right of claim having for its subject the 
payment of a sum of money is to be seized, the Court 
shall issue an order prohibiting the third debtor (garnishee) 
from making payment to the debtor, and the debtor 
from disposing of such right of claim. 

The attachment acquires force upon the service of the 
order of attachment on the garnishee. 

726. 

The order of attachment is issued upon the application 
of the creditor without a previous hearing of the garnishee 
and 6f the debtor. 

727. 

The motion for the issue of an order of attachment 
may be brought either in writing or orally. 

The motion of the preceding paragraph shall contain 
the designation of the right to be attached and the 
amount thereof and shall be accompanied by the executory 
exemplification. 

728. 

The order of attachment shall be served by the Court 
of its own motion on the garnishee and on the debtor. 
The creditor is to be notified of the service. 

729. 

In the case of the attachment of a right of claim 
secured by mortgage, the Court shall, subsequently to the 
service of the order of the attachment, request the Eegis- 
tration office where the mortgage is registered to register 
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such attachment ; and, if the naortgaged immovables do 
not belong to the garnishee, the owner of the property 
shall be notified of the attachment of the right of claim. 

If, after the owner is notified as mentioned in the 
preceding paragraph, payment is made without the 
consent of the execution creditor, such payment cannot 
be set up against the execution creditor. 

730. 

The attachment of rights of claim arising on notes and 
other securities transferable by endorsement is effected by 
the process-server taking possession of such securities. 

The provisions of Articles 716 and 717 apply cor- 
respondingly to the case of the preceding paragraph. 

731. 

The attachment of a right of claim for salary or for 
other like periodical income extends .also to suras of 
money accruing due after the attachment. 

732. 

The attachment of an income derived from employ- 
ment extends to the income to be drawn by the debtor 
in consequence of his transfer to another ofSce, or by 
reason of an additional office being conferred on him, or 
in consequence of his salary being raised. This does not, 
however, apply where the persons differ who are to pay 
such amount of income. 

733. 

The following rights cannot be attached : — 

1. Legal aliment; 

2. Periodical income derived by the debtor by virtue 
of the liberality of a third person, in so far as the 
same is necessary for the maintenance of himself 
and the members of his family ; 
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3. The pay and pension of non-commissioned officers 
and privates, and the monies for the support of 
their relatives surviving them ; 

4. The income derived from thsir enrployment by 
persons in the army or Navy belonging to a 
mobilized body of troops or to the crew of a vessel 
of war in commission ; 

5. The income derived from their employment and 
the pensions of civil, military and naval officials, 
of shrines, of persons of religious profession, and 
of teachers in pubhc or private educational 
institutions, and monies for the support of their 
relatives surviving them ; 

6. The wages or salaries of servants or labourers. 
Where, in the case of Nos. 5 to 6 of the preceding 
paragraph, the income of the debtor exceeds the 
sum of five hundred Yen for the year, one half of 
the surplus amount may be attached. 

734. 

Where a motion for the issue of a further order of 
attachment is made in regard to the right of claim already 
attached, the Court shall render a rule directing the 
creditor moving to participate in the attachment, and 
notify the attaching creditor, the third debtor (garnishee) 
and the debtor of such fact. 

The creditor for whom a rule ordering participation in 
the attachment is rendered is entitled to the same right 
with the attaching creditor. 

Where participation in the attachment is to be directed, 
if the Court issues an order of attachment such is to be 
regarded as the issue of a rule ordering participation in 
the atactbment. 
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735. 

If the tlnrd debtor (garnishee) on whom an order of 
attachment was ah-eady served has been again served with 
another order of attachment in regard to the same debt, a 
report shall be given bj' him to the Court who has issued 
the second or subsequent order of attachment of his 
already being served with an order of attachment. In 
such report the Court who served the first order of attach- 
ment on him shall be designated. 

The Court receiving the report mentioned in the preced- 
ing paragraph shall .transmit to the Court who served 
the first order of attachment the record relating to the 
order of attachment issued by it, and notify both the 
creditor and the debtor of such fact. 

736. 

The creditor may, in order to collect the right of claim 
attached or to assign to himself the right at its nominal 
value in place of payment, apply for the issue of an order 
for the collection or for the assignment of the claim. 

The application for the issue of the order mentioned in 
the preceding paragraph may be made either in writing 
or orally. 

The application for the issue of an order for the collec- 
tion of the right of claim may be brought combined with 
the application for the attachment. 

The provisions of paragraph 2 of Article 725 and 
Article 728 apply correspondingly to the order for collec- 
tion or assignment of the right of claim. 

737. 

The order for the collection or assignment of the right 
of claim takes place on the expression of the debtor's in- 
tention necessary for the exercise of such right of claim. 

The debtor is bound to deliver to the creditor who has 
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obtained the order mentioned in the preceding paragraph 
any documents existing in respect to the right of claim. 
If the debtor refuses to deHver the documents, the creditor 
may, by virtue of the order, take possession of same by 
means of execution. 

738. 

The creditor who has obtained an order for the collec- 
tion or assignment of a right of claim secured by a right 
of pledge on movable property may demand delivery of 
the pledged object from the debtor upon furnishing proper 
security. 

The provisions of paragraph 2 of the preceding Article 
apply, mutatis mutandis, where the debtor refuses to 
deliver the pledged object. 

739. 

The garnishee who has effected payment in good faith 
in accordance with the purport of the order for the 
collection or assignment of a right of claim is to be 
regarded as having fulfilled his liability vis-a-vis the 
debtor even though the order is cancelled on account of 
its being illegal. 

740. 

No order for the assignment of a right of claim can be 
issued if such right of claim is attached by several 
cueditcrs. 

The order for the assignment of a- right of claim 
acquires, by the service thereof on the garnishee, force 
to extinguish the liability of the debtor within the limit of 
the right of claim. 

741. 

The order for the collection of a right of claim extends 
to the whole amount of the claim to be collected. 
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742. 

Where the debtor is permitted to avert execution by 
furnishing security or by making deposit in conformity 
with the provisions of paragraph 2 of Article 265, no 
order for collection in respect to an attached right of 
claim having a sum of money for its subject can be 
issued. 

The order for the collection of a right of claim issued 
in the case of the preceding paragraph only operates to 
oblige the garnishee to deposit the amount of his debt. 

774. 

With regard to the collection of a right of claim 
attached, a process-server must be caused to collect same. 

If the process-server has collected a right of claim, the 
garnishee is to be regarded as having effected payment 
thereby. 

In the case of a participation in the attachment, if 
payment is demanded from the garnishee by way of an 
order for collection, he may notify the process-server of 
' the fact that he has been served with the notification of 
a participation in the attachment or with a further order 
of a.ttachment, and may thereupon effect payment in 
conformity with his (the process-server's) demand. 

In the case of the preceding paragraph, the money 
collected by the process-server shall be deposited and the 
position of affairs shall be reported to the Court which 
served the first order of attachment. 

744. 

The attaching creditor may apply to the Court to 
direct the garnishee to make the following statements 
within the term of seven days counting from the day on 
which the order of attachment is served : — 
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1. Whether he admits the right of claim, and, if 
the admits it, what is the purport of the right of 
claim and whether he is prepared to make 
payment ; 

2. Whether other persons have or have not raif--ed 
claims to the right of claim and, if any such 
claims are raised, what these claims, are ; 

3. Whether the right of claim has already been 
attached by other creditors. 

The demand for the statement mentioned in the preced- 
ing paragraph shall .be served simultaneously with the 
order of attachment. 

The garnishee may make these statements to the 
process-server who has served on him the order of attach- 
ment. In such case, the process-server shall draw up 
a protocol in regard to the statements and have such 
protocol signed and sealed by the garnishee. 

745. 

If the garnishee has neglected to make the statements 
mentioned in the preceding article, or has made dishonest 
or imperfect statements, he is responsible to the attaching 
creditor for damage resulting therefrom. 

746. 

Where the cieditor brings an action against a garnishee, 
the suit shall be notified to the debtor. Cases where 
service is to be effected on the debtor abroad, or by means 
of public notification, are however excepted. 

747. 

If a creditor who has obtained an order for collection 
neglects to exercise the right of claim, he is responsible 
to pay to the debtor the damage resulting therefrom. 
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748. 

The creditor may, without prejudice to his claim, re- 
nounce the rights acquired by the order for collection. 

Eenunciation is effected by serving a writing on the 
debtor. This writing shall also be served on the gar- 
nishee. 

749. 

Where the attached right of claim is conditional, or is 
subject to a term, or where collection of such claim is 
attended with difficulties by reason of it being dependent 
on counter-performance or from other causes, the Court 
may, upon application, direct some other mode of realiza- 
tion in place of collection. 

The adversary shall be heard by the Court before the 
rule is issued directing another mode of realization, except- 
ing cases where service is to be effected on the adversary 
abroad or by means of public notification. 

750. 

"With rega.rd to execution against claims having for 
their object the delivery or prestation of a thing, the 
provisions of the preceding twenty-four Articles apply, 
mutatis mutandis, subject to the provisions contained in 
the following three Articles. 

751. 

With regard to a claim relating to the attachment of 
movable property, direction shall be given for the subject- 
matter to be delivered up to the process-server who is 
requested to enforce execution. 

In respect to the realization of the thing delivered up 
to the process-server, the provisions relating to execution 
against movable property apply mutatis mutandis. 

752, 

Where a claim relating to an immovai)le is attached, 
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direction shall be given for the property to be delivered 
over to a sequestrator to be appointed, on the application 
of the creditor, by the Local Court of the place where the 
property is situated. 

In respect to the realization of the immovable delivered 
over to the sequestrator, and to the distribution of the 
proceeds thereof, the provisions relating to execution 
against iinmovable properties apply mutatis mutandis. 

753. 

No order for assignment can be made in respect to 
claims mentioned in the preceding two Articles. 

754. 

If a right of claim for money is attached by several 
creditors, the garnishee is entitled to deposit the money to 
be paid by him ; provided that if such deposit is demanded 
by a creditor who has obtained an order for collection, 
such shall be made. 

Where the deposit is made in conformity with the 
provisions of the preceding paragraph, the gai-nishee shall 
report the position of affairs to the Court which issued ll'.e 
first order of attachment. 

The provisions of Article 720 apply, mutatis mutandis, 

where the process-server has collected the right of claim 

mentioned in Article 730 on behalf of several attaching 

creditors. 

755. 

Where a claim relating to a movable property is attach- 
ed by several creditors, the garnishee may deliver up the 
subject-matter of the claim to the j recess-attorney who 
was instructed to effect attachment ; provided that the 
subject matter shall be delivered if so demanded by a 
creditor who has obtained an order for collection. 

In the absence of a process-server who has been in- 
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stracted by the creditors to enforce execution, the Gouit of 
the place where the thing is to be delivered shall, upon the 
application of the garnishee, appoint a process-server to 
receive delivery of the subject-matter. 

If the subject-matter has been delivered by the garnishee 
in accordance with the provisions of paragraph 1, such 
garnishee shall report the fact to the Court which served 
the first order of attachment. 

756, 

If the process-server who received delivery of the 
subject-matter of the claim in accordance with the provi- 
sions of paragraph 1 of the preceding Article has sold the 
thing, he shall deposit the proceeds and notify the position 
of affairs to the Court to which the garnishee has sent in 
the report of delivery. 

757. 

If the garnishee has received service of the order specifi- 
ed in paragraph I of Article 752, he may deliver over the 
immovable to the sequestrator appointed by the Court; 
provided that if delivery is demanded by the creditor who 
has obtained an order for collection, such delivery shall be 
made. 

The provisions of paragraph 3 of Article 755 apply, 
mutatis mutadis, to the case of the preceding paragraph. 

758. 

Where the garnishee has infringed the provisions of 
paragraph 1 of Article 735, paragraph 2 of Article 754, 
or paiagraph 3 of Article 755, he is responsible vis-d-vis 
the attaching creditor for any damage resulting therefrom. 

759. 

Where the garnishee fails to fulfil his obligations specifi- 
ed in paragraph 1 of Article 754, paragraph 1 of Article 
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755, or paragraph 1 of Article 757, the creditor who has 
obtained an order for collection may by means of an 
action enforce the fulfilment thereof. 

Every creditor of attachment or provisional attachment 
may join the plaintiff as co-litigant. 

The garnishee may, up to the close of the first day for 
oral proceedings, enter an application that those creditors 
who have not joined the plaintiff shall be summoned for 
the purpose of joining. 

When the apphcation mentioned in the preceding 
paragraph is made, the creditors shall be summoned. 

The decision rendered takes effect for and against the 
creditors who have not appeared despite the summons. 

760. 

Where the creditor for whom an order for collection 
was granted, has neglected the exercise of such right, he 
may be called upon by other attaching creditors to collect 
the claim within a fixed term. 

Where the demand mentioned in the preceding 
paragraph produces no effect, the other attaching creditors 
jnay, upon the permission of the Court of execution, have 
the claim collected. 

761. 

The provisions of this Section apply, mutatis mutandis, 
to execution against a right of claim having for ii s subject 
the payment of money, the delivery or prestation of a 
thing, or to a right of property other than the right of 
ownership of immovables. 

Where there is no garnishee, the attachment is effected 

at the moment when service is effected on the debtor of 

the injunction to refrain from any disposition over his 

right of claim. 

" In the case of the preceding paragraph, the Court may 
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direct the alienation of the right forming the subject of 
attachment, or other necessary measures. 



SECTION III. 
Distribution Procedure. 

762. 

Distribution procedure take places where, in the case of 
execution against properties other than an immovable, a 
sum of money has been deposited or a report of the 
position of affairs has been received. 

763. 

Upon receiving the report of the position of affairs, the 
Court shall call upon each creditor participating in the 
distribution to hand in, within a term of seven days, an 
account of his claim in principal, interest, costs, and other 
accessory items. 

764. 

After expiration of the term specified in the preceding 
Article the Court shall prepare a scheme of distribution. 

The amount of the claim of a creditor who has failed 
to observe the term for the handing in of his account, is 
calculated according to the application for attachment, 
report of the position of affairs, and other documents of 
proof. Subsequent supplementing of the amount of such 
claim shall not be allowed to the creditor. 

The costs of execution procedure required for the benefit 
of all the creditors shall be deducted from the amount of 
money to be distributed, and the balance shall be entered 
in the scheme of distribution. 

765. 

The Court shall appoint a time for hearing with regard 
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to the scheme of distribution and for carrying out the 
distribution and shall summon both the creditors and the 
debtor. The debtor need not, however, be summoned if 
service is to be effected abroad or by public notification. 

The scheme of distribution shall be deposited at the 
Court Clerk's office, three days prior to the hearing time, 
for the inspection of the creditors and of the debtor. 

766. 

Where no objection js offered at the hearing time, the 
distribution shall be carried out in accordance with the 
scheme. 

If objection is offered, each creditor shall make im- 
mediate statement. 

If all the peisons concerned consider the objection ad- 
missible or otherwise unanimously agree, the scheme of 
distribution shall be corrected and the distribution shall 
be carried through ; but if the objection is not determined, 
distribution shall be carried out so far only as the portion, 
of the scheme is concerned to which no objection is 
offered. 

A protocol is to be drawn up by the Court Clerk re- 
specting the distribution. 

767. 

Where a creditor does not appea.r at the hearing time, 
or where he does not advance objection feven if he 
appears), he is to be regarded as assenting to the distribu- 
tion carried out in accordance with the scheme of 
distribution. 

Where a creditor who has not appeared at the hearing 
time is concerned in the objection raised by another 
creditor, he is to be regarded as not recognizing such 
objection as well-founded. 
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768. 

Where the distribution is not determined at the hearing 
time, the objecting creditor shall, within a term of seven 
days counting from the hearing time, prove to the Court 
that he has instituted an action against the other creditors 
concerned in the objection. 

Where such term expires without result, the distribu- 
tion shall be carried out by the Court regardless of the 
objection. This is, however, without prejudice to the right 
of a creditor to assert, by way of action, a right of prefer- 
ence against creditors who have received payments in 
pursuance of the scheme. 

769. 

The Court having juiisdiction in the action of the 
objecting creditor is the Court of distribution. If the suit 
does not belong to the jurisdiction of a Local Court, the 
competent Court is the District Court in the district of 
which the Court of distribution lies. 

The District Court has jurisdiction in all the actions 
even if its jurisdiction is founded in respect of one only of 
the same, unless all the creditors agree that the Court of 
distribution shall decide all the objections. 

770. 

The judgment deciding the objection shall determine 
the creditors to whom and the amounts in which the 
disputed portion of the distribution funds are to be paid 
.out. Should, however, this course not be deemed suitable, 
the judgment shall direct the preparation of a fresh scheme 
of distribution and fresh distribution procedure. 

771. 

Where the objecting creditor has failed to appear at the 
time appointed for oral proceedings, a judgment by default 
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shall be rendered against him declaring that objection is 
to be regarded as withdrawn. 

772. 

After the judgment mentioned in the preceding two 
Articles has become final and conclusive, the Court of 
distribution shall direct, by virtue of the judgment, pay- 
ment or fresh distribution procedure. 

773. 

All creditors are entitled to distribution in equal propor- 
tion according to the amount of their -respective claims. 

The provisions of the preceding paragraph do not affect 
the right of a creditor having a preferential right in 
accordance with the Civil Code or other laws and ordi- 
nances. 

774. 

Where several claims held by one and the same creditor 
are to be paid, if the whole amount of such claims cannot 
be satisfied, the payment shall be applied as provided in 
the Civil Code. 

775. 

The Court shall carry out the distribution according to 
the following provisions : — 

1. Where a creditor is to receive the total amount of 
his claim, the Court shall deliver to' him an order 
for the payment of his share in the distribution, 
and cause him to produce the executory exemplifi- 
cation which is in his possession, and which is 
then to be delivered up to the debtor ; 

2. Where a creditor is to receive only a part of the 
amount of his claim, the Court shall cause the 
executory exemplification to be produced by the 
creditor and after endorsing same with the 
amount of his share in distribution, shall return it 
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together with an order for the amount of the 
distribution. The creditor shall be caused to 
produce a receipt for the amount, and such receipt 
shall be delivered to the debtor. 
The amount of the distribution to be received by a 
creditor not appearing at the hearing time, the amount of 
claim of a creditor who has brought an action in accord- 
ance with the provisions of Article 694, of a creditor 
in provisional attachment, of an objecting creditor, or of 
a person having a preferential right which has not yet 
become due, or any remaining balance which is to be 
dehvered to the debtor shall be deposited. 

The course of the procedure mentioned in the preceding 
two paragraphs shall be recorded by protocol. 



SECTION lY. 
Execution against Immovables. 



SUB-SECTION I. 
General Provisions. 

776. 

Execution against immovables is effected by way of 
either compulsory sale by auction or of compulsory 
administration. 

The creditor may enforce execution by having both of 
the measures mentioned in the preceding paragraph 
carried out concurrently. 

777. 

The Court competent as a Court of execution in execu- 
tion against immovables is the Local Court within the 
district of which the immovahle is situated. 
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In the case of No. 4 of Article 31, the Court designated 
as the competent Court shall notify other Courts con- 
cerned of such fact. 

778. 

Service is effected ex officio. 

Where the person who is to receive service does not 
reside within the district of the Court of execution, the 
service may be effected by posting the documents. 

The provisions of the preceding paragraph do not apply 
where the person who is to receive service has appointed 
a process-attorney or a receiver of ser\'ice residing within 
the district of the Court of execution, and reported to that 
effect. 

The provisions relating to public notification only apply 
for the purpose of serving on the debtor a rule directing 
the commencement of compulsory sale by auction or com- 
pulsory administration or a participation in attachment. 

779. 

The following are persons interested in execution against 
immovables : — 

1. Attaching creditors and debtor ; 

2. Persons having a right in respect to the ijmiiovable 
which has been registered prior to the registration 
of a rale directing the commencement of com- 
pulsory sale by auction or of compulsory adminis- 
tration ; 

3. Persons who have reported that they have a right 
in respect to immovables or that they are entitled 
to raise objection against execution, and who have 
rendered the existence of such right credible 

A right of lease in respect to immovables which is 
registered, is deemed to be a right in respect to immov- 
ables. 
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SUB-SECTION II. 
Compulsory Execution. 

780. 

The compulsory sale by auction is directed by the 
Court of execution upon application. 

781. 

The application for a compulsory sale by auction shall 
contain the following : — 

1. Designation of the creditor and of the debtor ; 

2. Designation of the immovable ; 

3. Statement of the claim on account of which the 
sale by auction is to be effected, and of the execu- 
tory title of debt ; 

4. Designation of the Court. 

782. 

The following documents are to be annexed to the 
application : — 

1. The executory exemplification ; 

2. In the case of a registered immovable, an extract 
copy of the Eegistration Book specifying the 
owner ; the Kohu (Province) Gun (County) Slii 
(City), Ku (District or "Ward), Cho (Town) or 
Son (Village), Aza (Division of Village) in which 
the land is situated, the number, nature, and 
extent of the land ; and the Kohu (Province), Gun 
(County) Shi (City,) Ku (District or Ward), Cho 
(Town), or Soji (Village), Aza (Division of Village) 
in which the building is situated, the nujnber, 
the kind, the construction, and the area of the 
building. 

3. In the case of an immovable which is not yet 
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registerecl, a document sufficient to show that the 
debtor is entitled thereto, and to prove matters 
mentioned in the preceding No. 

In regard to the extract of the Eegisfcration Book 
mentioned in No. 2 of the preceding paragraph, if the 
Local Court which is in charge of the Eegistration Book 
is the Court of execution, it suffices to mention the 
number of the registration. 

With regard to the matters mentioned in No. 3. 
paragraph 1, the creditor may demand the certificate 
from the Government or Public Office which keeps the 
public record. 

Where the creditor is not able to obtain documents 
sufficient to prove the matters mentioned in No. 3 of 
paragraph 1, he may make a demand upon the Court of 
execution to investigate the matters. The Court of 
execution shall direct a process-server to make enquiries. 

With regard to the matters mentioned in Nos. 2 and 3 
of paragraph 1, if the immovable is under compulsory 
administration it suffices to mention the number of the 
case of the compulsory administration. 

With regard to the matters mentioned in Nos. 2 and 3 
of paragraph 1, if subsequent to a rule directing the 
commencement of compulsory sale by auction being 
rendered upon the application of one of the creditors 
another creditor makes a further application, it suffices 
to mention the number of the case of the compulsory 
execution by auction. 

783. 

The initiation of the compulsory sale by auction is 
directed only in the following cases : — 

1. With regard to a registered immovable, where 
the debtor is the owner designated in the 
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Eegistration Book, or where he is the successor of 
such registered owner ; 
2. With regard to immovables not registered, where 
it is proved that the immovables belong to the 
debtor. 
"Where the debtor is the successor of the owner, the 
succession is to be proved by means of a copy or extract 
of the Census Eegister. 

784. 

Where a compulsory sale by auction is to be carried 
out for the enforcement of lights of claims against one and 
the same debtor, or of a right of claim secured by several 
immovables, such may be carried out by means of one 
procedure against several immovables. 

785. 

Where a rule initiating a compulsory sale by auction is 
rendered, the Court shall, without delay, request the 
Eegistration Office having jurisdiction to register such rule. 

After making the registration according to the request 
mentioned in the preceding paragraph, the Eegistration 
Office shall transmit to the Court a copy of the register 
and of the accessory documents. 

786. 

The rule initiating a compulsory sale by auction has 
the force of attaching the immovable for the creditor. 

The attachment takes effect in respect to things acces- 
sory to the immovables. 

787. 

The attachment acquires force from the time when the 
rule initiating the compulsory sale by auction is registered 

788. 

Creation, transfer, or alteration of a right in respect to 
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the immovables executed subsquently to the attachment 
cannot be set up against the attaching creditor. 

789. 

The debtor may manage the immovable property and 
raise profit therefrom even after the attachment. 

The Court may, upon the application of a person 
interested, direct measures to be taken which are necessary 
for the administration of the immovable property, but the 
right of a third person possessing the immovable cannot 
be injured. 

790. 

After a rule initiating a compulsory sale by auction is 
rendered upon a creditor, the Court shall direct participa- 
tion in the attachment in regard to the application of 
another creditor for compulsory sale by auction. 

The creditor who has obtained a rule ordering a 
participation in attachment is entitled to the same right 
as if he had obtained a rule initiating a compulsory sale 
by auction and the rule had been duly registered. 

Where the Court is to render a rule directing participa- 
tion in attachment, if a rule initiating a corupulsory sale 
by auction is rendered, it is to be regarded that a rule 
directing participation in attachment has been rendered. 

791. 

The rule initiating a compulsory sale by auction or 
directing participation in attachment, shall be served upon 
the applicant as well as upon the debtor. 

The rule directing participation in attachment shall be 
notified to persons interested. 

792. 

Where the existence of matters which would prevent 
the compulsory sale by auction becomes clear according to 
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the copy of the register, the Court shall either annul 
the procedure or direct the attaching creditor to render, 
within a term which it is to fix, credible that the 
impediment has been removed. In this latter case, the 
procedure is to be provisionally stayed. 

If the attaching creditor has rendered the fact credible, 
within the term of the preceding paragraph, the Court 
shall continue the procedure ; if otherwise, the procedure 
shall be annulled. 

793. 

Where a person entitled to reconveyance, a person 
having an option of purchase, or a person who has enter- 
ed into a provisional contract of sale and purchase, makes 
a report of his intention to exercise such right at a suitable 
time, the Court shall annul the procedure after causing 
him to furnish security. 

794. 

Where all the attaching creditors withdraw their 
application for compulsory sale by auction, the Court shall 
annul the procedure. 

795. 

Where a stay has been applied for by all the attaching 
creditors, or by a person interested with the consent of all 
the attaching creditors, the Court shall provisionally stay 
the procedure. 

Attaching creditors may either apply for a stay or con- 
sent to such application once only. 

796. 

Where the procedure is provisionally stayed, the proce- 
dure is not continued unless applied for by the attaching 
creditors, with the exception of cases otherwise specified. 

Where the procedure is sta,yed upon application, the 
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procedure is not continued unless applied for by all the 
attaching creditors who made such application for a stay 
or consented to making such application. 

If the attaching creditors do not apply for the continua- 
tion within three months, the Court shall annul the 
procedure. 

The term of the preceding paragraph is calculated, in 
the case where a rule for a stay was rendered by the 
Court of the suit, from the time when such rule loses its 
force, and, in other cases, from the time when the proce- 
dure is stayed. 

797. 

The rule directing annulment or pro^dsional stay of the 
procedure shall be served on the attaching creditors and 
the debtor ; if a third person makes application, the rule 
shall also be served upon him. 

The rule mentioned in the preceding paragraph shall 
be notified to persons interested. 

798. 

Where causes for the annulment or provisional stay of 
the procedure exist subsequent to the close of auction, the 
Court shall render a rule declaring the sale by auction 
inadmissible. 

799. 

If the rule annulling the procedure has become ir- 
revocable, the Court shall request the cancellation of the 
registration of the rule initiating the compulsory sale by 
auction. 

800. 

After receiving the transmission of the copy of the 
register, the Court shall render a rule determining a time 
for the auction. 



— 220 — 

801. 

. The rule appointing a time for the auction shall con- 
tain the following : — 

1. Designation of the immovable ; 

2. A statement that a compulsory sale by auction 
takes place ; 

3. The place and time of auction ; 

4. The place where inspection may be had of the 
execution record ; 

5. A statement that any right against the immovable 
which does not appear on the copy of the register 
at the time when the rule initiating the compul- 
sory sale by auction shall be reported and 
rendered credible before the bidding is invited ; 
and that if otherwise, the right is not to be taken 
into consideration in the determination of the 
conditions of the auction, and its rank in regard 
to the distribution of the price in adjudication is 
to be determined as coming next to that of the 
rights of claim of the attaching creditors and 
other rights in respect to the immovable ; 

6. A statement that any person who is entitled to 
object to the compulsory sale by auction shall 
produce a rule directing the annulment cr 
provisional stay of the procedure before the 
adjudication, and that if otherwise he shall lose 
his right in respect to the immovable, but shall 
have such right only in respect to the price in 
the adjudication ; 

7. A statement that persons entitled to re-con- 
veyance, persons having an option of purchase, 
or persons who have entered into a provisional 
contract of sale and purchase whose right can be 
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set up against the creditor, shall report that they 
intend to exercise such right ; and that, if other- 
wise, they are to lose their right in respect to the 
immovable and the price in the adjudication ; 
8. A summons to those interested to appear at the 
time of auction ; 
A period of at least fourteen days must elapse between 
the time for the auction and the date of public notifica- 
tion. 

The auction is held either at the Court or at some 
other place. 

802. 
The rule appointing a time for auction shall be served 
on the creditors, the debtor, the Government or Public 
Authorities charged with the collection of taxes and public 
imposts, and other persons interested whose names appear 
on the copy of the register or who have made reports. 

803. 

The rule determining the time cf auction shall be 
publicly notified by means of a placard on the notice- 
board of the Court and on the notice-board of the Shi 
(City), Ku (District or Ward), Cho (Town), or Son (Vil- 
lage), wherein the immovable is situated. 

The Court may insert the rule mentioned in the preced- 
ing paragraph in one or more newspapers. 

804. 

The subject of auction is the thing under attachment. 

805. 

No bidding is admissible whose amount is insufficient 
to satisfy all the claims having preference over the claim 
of the attaching creditors as well as the costs of the proce- 
dure. 
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806. 

In cases where there are several attaching creditors, 
if the ranks of their respective claims differ from each 
other the amount of the most preferential claim is to be 
made the basis of the fixing of the reserve price. 

The right of claim of the creditor to whom a rule 

directing participation attachment is rendered, cannot be 

made the basis, even though the same is most preferential, 

unless the rule has been rendered three days prior to the 

time of auction. Provided, however, that if persons who 

are to lose benefit on account of such right of claim being 

made the basis consent thereto, the above rule does not 

apply. 

807. 

No right of claim other than those appearing on the 

copy of the register or reported and rendered credible is 

taken into consideration in the determination of the 

amount of reserve price. 

808. 

Where the time at which a right of claim becomes due 
is to arrive after the time of auction and where the claim 
is without interest, the total of the claim is to be regarded 
as such sum of money as will correspond to the amount 
of claim when to such sum is added legal interest from 
the expiration of one month after the time of auction up 
to the due date. 

In the case of the preceding paragraph, if the time 
at which the right of claim becomes due is indefinite, its 
value estimated at the time of auction is to be regarded 
as the amount of the right of claim. 

809. 

The provisions of paragraph 1 of the preceding Article 
apply, mutatis mutandis, to a right of claim for a periodical 
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payment, the sums of money or the terms of which are 
fixed. Provided, however, that if the total amount of 
claim exceeds such an amount of principal as will bear 
interest equal to the sum of each periodical payment if 
calculated at the legal rate, such amount of principal is 
to be regarded as the amount of the claim. 

810. 

A right of claim subject to a condition is to be regarded 
as unconditional claim. 

811. 

In cases where the subject of a right of claim was 
originally not a sum. of money, or where though the sub- 
ject is a sum of money, such sum was not fixed, or where 
such sum was fixed in the currency of a foreign State, the 
value thereof estimated at the time of auction is to be 
regarded as the amount of the right of claim. 

The estimated value mentioned in the preceding para- 
graph may not exceed the registered value of the right 
. of claim. 

812. 

Where a preferential right exists in respect to the 
interest and other periodical payments, the portion thereof 
up to the expiration of one month from the time of auc- 
tion shall be taken into consideration. 

813. 

Where a preferential privilege (senshu-tokken) exists in 
respect to the amount of a right of claim for a fixed 
period of time, such period of time shall be calculated 
upon the basis of the time after one month from the time 
of auction. 

814. 

Where a right on the immovable which might continue 



— 224 — 

to exist by virtue of the conditions of the auction does not 
exist, the increased value of the immovable on account of 
such non-existence shall be paid. 

815. 

Where a right of claim having preference over the 
right of claim of the attaching creditors might continue to 
exist by virtue of a special condition of the auction, 
if such right of claim does not exist, a sum of money 
equal thereto shall be paid. The same applies where 
in regard to a right of claim subject to conditions the 
suspensive condition does not eventuate, or the condition 
of nullification does not arrive. 

816. 

A right on the immovable which may be set up against 
the attaching creditors continues to exist unless it ter- 
minates on account of its being satisfied. 

A right on the immovable which cannot be set up 
against the attaching creditors terminates. 

The provisions of Articles 806 and 807 apply, mutatis 

mutandis, in the determination of a right in respect to' 

the immovable which may be set up against the attaching 

creditors. 

817. 

Where a right in respect to the immovable securing a 
right of claim continues to exist by virtue of a special 
condition of the auction, the debt is renovated on account 
of the alteration of the debtor. 

The renovation acquires force from the time when the 
matter is entered in the protocol of distribution. 

818. 

Persons interested may apply for the determination of 
conditions of sale by auction different from the legal 
conditions specified in the preceding fourteen Articles. 
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Provided, however, that if the conditions of sale which 
are to be specially determined on account of the application 
may affect the interest of other persons interested, the 
consent of such persons interested must be obtained. 

819. 

The Court may, prior to the time of auction, direct the 
persons interested to arrange the matter of the condition 
of sale by auction. 

The Court may specially appoint a time for the purpose 
of effecting arrangement in respect to the conditions of 
auction. 

820. 

Where several immovables are sold by compulsory sale 
by auction, each immovable shall be separately put up 
to auction. 

The debtor may designate the immovable property 
which is to be first put up to auction. 

Where application is made by a person interested, 
several immovables may be put up together to auction 
either before or after putting each immovable up to 
auction separately. 

Adjudication may be granted to a bidder of several 
immovables in so far only as the bid of several im- 
movables exceeds the total amount of the bids of each 
separate immovable. 

821. 

Where several immovables securing one and the same 
right of claim having preference over the right of claim 
of the attaching creditors are to be put up to auction, the 
portion of the right of claim calculated in proportion to 
the value of each separate immovable shall be taken into 
consideration in the determination of the reserve price of 
each such separate immovable. 
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Where there is a right in respect to the immovable 
which can be set up against creditors ha\'ing preferential 
right, the pottion of the right of claim shall be determin- 
ed in proportion to the balance of the value of the im- 
movable remaining after deducting the value of such right. 

822. 

At the time of auction, the Court shall, after the case is 
called out, hear the persons interested, and shall, if 
necessary, determine the conditions of sale after hearing 
expert opinions. 

Those appearing at the hearing time shall be caused to 
inspect the execution record, and if there are special 
conditions of sale, such shall be specially notified. 

Bidding shall be invited after the procedure mentioned 
in the preceding two paragraphs has been completed. 

823. 

A person interested maj' apply for a bidder to furnish 
security. This application holds good also with regard 
to farther bids on the part of the same bidder. 

The application mentioned in the preceding paragraph 
shall be made immediately after the bidding. 

824. 

Where the Court directs that security shall be furnished, 
the bidder shall hand in a sum of money or documentary 
securities equivalent to one-tenth of the amount of his bid. 

If the bidder fails to furnish security, his bid is to be 
dismissed. 

825. 

Any bid which is not made in conformity with the 
provisions of the law is to be dismissed. 

Where a bidder does not prove by means of a document 
the authorization or permission necessary for bidding, his 
bid shall be rejected ; provided that this does not apply 
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where it is known to the Court that such authorization or 
permission really exists. 

826. 

A bid loses its effect if another bid is made which exceeds 
the amount of the former, and to which no immediate 
objection is raised by a person interested. The same 
applies where the Court dismisses a bid, and the bidder 
or persons interested do not raise immediate objection 
thereto, or where the procedure is provisionally stayed or 
annulled or the time of auction is annulled. 

827. 

The auction may not be closed until the expiration of a 
full hour after the invitation is given to bid. 

The close of the auction shall be pronounced after 
proclaiming the last bid. 

828. 

Any money or documentary securities which were 
handed in as security by the highest bidder shall be kept 
deposited until the complete fulfilment of his liability. 

Any money or documentary securities which were paid 
in as security by other bidders shall be returned after the 
close of the auction. 

829. 

Where the immovable is either destroyed or consider- 
ably danaaged after a bid is made, the Court may permit 
such bid to be cancelled. 

If the Court permits a bid to be cancelled in accordance 
with the pi'ovisions of the preceding paragraph, the 
procedure may be either provisionally stayed or annulled. 

830. 

In the case of several immovables being put to a com- 
pulsory sale by auction, if any bid is made in respect to 
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some of the immovables which may be sufficient to satisfy 
the claim of the attaching creditors and to cover the costs 
of the procedure, the procedure shall be provisionally 
stayed as regards the other immovables ; but this does not 
apply where the stay of procedure might affect the interest 
of the attaching creditors. 

831. 

If, subsequent to the commencement of the time of 
auction, a sum of money sufficient to satisfy the claim of 
the attaching creditors and to cover the costs of the pro- 
cedure is handed in by the debtor, the procedure shall be 
provisionally stayed. 

832. 

Where no admissible bid is made at the time of auction, 
the procedure is to be provisionally stayed. 

If there is no, bid at the fresh time of auction, the pro- 
cedure is to be annulled. 

833. 

The provisions relating to the provisional stay of pro- 
cedure apply, mutatis mutandis, to the alteration and an- 
nulment of the time of auction. 

834. 

The acts of the Court performable at the time of auction 
may be directed to be done by a process-server with the 
exception of those relating to the annulment or provisional 
stay of procedure or to the adjudication. 

835. 

"With regard to the auction, a protocol shall be drawn 
up by the Court Clerk, and such protocol shall be: signed 
and sealed by the Judge and the Clerk. 

Where the auction is carried on by a process-server, he 
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shall draw a protocol thereof and shall sign and sea 
the same. 

The protocol shall contain the following : — 

1. Time and place of auction ; 

2. Designation of the appearing persons interested ; 

3. A statement that the execution record has been 
offered for inspection and that the special condi- 
tions of sale have been notified ; 

4. The report and the rendering credible of a right 
in respect to the immoYable, and objections raised 
by persons interested in regard to such right ; 

5. The determination of conditions of sale, and ap- 
plication or objection of persons interested in 
regard to such determination ; 

6. The time at which bids were invited, and the time 
at which the close of the auction was announced ; 

7. All the bids, and applications or objections of per- 
sons interested in regard to such bids, as well as 
decision thereof ; 

8. Applications or objections of persons interested in 
respect to the adjudication and decisions thereof ; 

9. If a rule admitting or disadmitting adjudication is 
rendered the rule, and if such is not rendered, the 
time for adjudication which is specially fixed. 

836. 

The Court shall hear persons interested as regards the 
adjudication at the time but after the close of auction, or 
at a time specially appointed for the adjudication. 

837. 

Decisions rendered prior to the adjudication are not 
binding upon the Court as regards its rule relating to the 
adjudication. 
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838. 

The adjudication shall be granted to the highest bidder. 

839. 

The rule granting adjudication shall mention the 
immovable, the person to whom adjudication is granted, 
his bid, and the conditions of sale. 

The rule mentioned in the preceding paragraph shall 
be pronounced ; it shall also be published by means of 
a placard on the notice-board of the Court. 

840. 

A rule refusing adjudication shall be rendered in the 
following cases : — 

1. Where execution is inadmissible' or should not be 
continued ; 

2. Where there is some defect in the capacity or 
authorization of the highest bidder. 

3. Where the provisions relating to the determina- 
tion of conditions of sale have been infringed ; 

4. Where the rule appointing the time of auction is 
not duly served or publicly notified in accordance 
with the provisions of Articles 802 and 803 ; or 
where such rule does not contain matters specified 
in paragraph 1 of Article 801 ; 

5. Where the provisions of paragraph 2 of Article 
801, Article 820,824, or 827 have been infringed. 

In the case of Nos. 2 to 5 of the preceding paragraph, 
if the right of persons interested is not affected, or if they 
consent, the adjudication is not debarred from being 
granted. 

841. 

If the rule refusing adjudication becomes final and 
conclusive, such rule has the force of provisional suspen- 
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sion if the precednre is not debarred, and of annulment 
in other cases. 

842. 

The rule granting or refusing adjudication shall be 
pronounced at the time of auction or at a specially 
appointed time. 

A period of more than seven days cannot elapse 
between the time of auction and the time for the adjudi- 
cation. The latter time shall be pronounced, and it shall 
also be published by means of a placard on the notice- 
board of the Court. 

843. 

The person to whom adjudication is granted acquires 
by such adjudication the right of ownership of the im- 
movable unless the rule granting the adjudication is not 
annulled by complaint. 

844. 

A right on the iiiunovable ceases to exist by adjudica- 
tion, excepting in cases where such right continues to 
exist by virtue of the conditions of sale. 

845. 

Where a right on the immovable not securing the right 
of claim ceases to exist owing to the adjudication, the 
person who is entitled to such right may demand the 
payment of the estimated value of the right according to 
its registered rank. 

846. 

Even after the adjudication the Court may, upon the 
application of a person interested or of the purchaser, 
direct necessary measures relating to the administration 
of the immovable but without prejudice to the right of a 
third person possessing the immovable. 
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847. 

The purchaser, cannot demand delivery of the im- 
movable until after the whole amount of the price in 
adjudication has been paid in. 

The price in adjudication includes, besides the amount 
of the bid of the purchaser, the amount of money which is 
to be paid in inconformity with the provisions of Articles 
814 or 815. 

848. 

The payment of the price in adjudication shall be 
made to the Court. If the payment of the price in 
adjudication is made prior to the time for distribution, 
such money shall be kept by the Court. The money or 
documentary securities handed in by the purchaser as 
security for his bid shall be regarded as the price in ad- 
judication. 

With regard to the documentary securities, the same 
shall be directed to be realized by a process-server, provided, 
however, that if an application is made by a person 
furnishing secarity, the realization shall be postponed 
until the rule granting adjudication becomes final and 
conclusive. 

849. 

The purchaser may, with the consent of a person 
having a right in respect to the immovable, which is to 
be extinguished on account of the adjudication, have such 
right continued in lieu of the payment of that portion of 
the price in adjudication which corresponds with his share 
in the distribution. 

If the right over the immovable which is to be con- 
tinued is a security of a right of claim, the provisions of 
Article 807 apply, mutatis mutandis. 
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850. 

Where the purchaser is a person entitled to a share in 
ihe distribution, he may deduct such share from the price 
in adjudication. 

851. 

In the case of the preceding two Articles, if objection is 
raised in respect to the right of the purchaser, the person 
whose right is to be continued in lieu of the payment of 
the price in adjudication, shall deposit a suitable amount 
of money. 

852. 

If the possessor of the immovable refuses to deliver up 
same without valid grounds, the Court shall, upon the 
application of the purchaser, cause a process-server to 
deliver it. 

853. 

Complaint may be raised against decisions rendered in 
accordance with the provisions of this sub-section in so 
far as they relate to annulment, provisional stay, or con- 
tinuation of procedure, or to adjudication. 

854. 

With regard to complaint against a rule granting or 
refusing adjudication, the provisions relating to immediate 
complaint apply except otherwise provided in the follow- 
ing five Articles. 

855. 

A person interested, or the purchaser, may raise com- 
plaint against a rule granting adjudication. 

For the purpose of raising complaint on the part of a 
person mentioned in No. 3 of Article 779, it suffices to 
report the right and to render it credible in the Court of 
complaint. 

The attaching creditor may raise complaint against a 
rule refusing adjudication. 



— 284 — 

A bidder who asserts that his bid did not lose its effect 
may raise complaint against a rule granting or refusing 
adjudication. 

856. 

The Coui-t of the complain shall, if necessary, appoint 
an opponent of the complainant for the purpose of 
counter-declaration. 

Several complaints are to be combined. 

857. 

The complaint can be based only on the ground that 
the provisions of Articles 838 or 840 have been infringed, 
or that the conditions of sale have not been complied with. 

Neither complaint nor application for dismissal of com- 
plaint may be made on grounds relating to a right of 
another person. 

Where the requisites for an action for nullity or for an 
action for renewal of procedure exist, complaint can be 
raised in spite of the provisions of the preceding two 
paragraphs. . 

The matters mentioned in Nos. 1 and 2 paragraph 1 
of Article 840 shall be inquired into by the Court of its 
own motion. 

858. 

Where the Court of the complaint finds the complaint 
well-founded, it shall cancel the former rjle and give a 
decision in the matter. 

Where a rule granting adjudications has been annulled 
by the Court of the complaint, if a further complaint 
relative thereto is considered by the Court of such further 
complaint to be well-founded, it shall annul the rule of 
the Court of the complaint and dismiss the complaint 
raised against the rule granting adjudication. 
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859. 

Where the Court of the complaint altera or annuls the 
original rule, the decision shall be served on persons in- 
terested and bidders to whom the adjudication is or is not 
granted ; where the complaint is dismissed, the decision 
shall be served only on the complainant and his oppo- 
nent. 

860. 

The Court shall, after the rendering of the rule granting 
adjudication, issue a rule appointing a time for distribution 
of the proceeds. The rule appointing a time for distri- 
bution shall be served on persons interested and the 
purchaser, it shall also be published by means of a placard 
on the notice-board of the Court. 

861. 

The Court shall, by the rule mentioned in the pre- 
ceding Article, call upon persons interested to produce a 
written account of their claims within a specified term. 

If a person interested fails to produce his account 
within the term specified in the preceding paragraph, the 
Court shall make out the amount of his share in the 
distribution according to the execution record. 

826. 

After the expiration of the term for the production of 
accounts, the Court shall prepare the scheme of distri- 
bution, and shall keep same for the inspection of persons 
interested at the Court Clerk's Office at least three days 
prior to the time for distribution. 

863. 

The costs of the procedure shall first of all be deducted 
from the total amount of distribution. The costs of 
application for a compulsory sale by auction are, however, 
excepted. 
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864. 

A person who has reported his right suhsequent to the 
expiration of the term specified in No. 5 of paragraph 1 
of Article 801 is not entitled to a share in distribution 
until after the attaching creditors and other persons 
having rights in respect to the immovable. 

865. 

With regard to a right of claim subject to a term, such 
claim is to be regarded as becoming due at the time of 
distribution, and the amount of its share in the distri- 
bution is to be fixed accordingly. 

866. 

With regard to rights of claims mentioned in paragraph 
1 of Article 808, Articles 809, 812 and 813, the time for 
distribution shall take place one month after the time of 
auction and the amounts of shares shall be determined 
according to the provisions of the respective Articles. 

With regard to lights of claims mentioned in para- 
graph 2 of Article 808 and Article 811, the amounts of 
shares shall be fixed according to the respective sales 
estimated at- the time of auction. Provided that if ap- 
plication is made by the creditor, a fresh valuation shall 
be made at the time of distribution. 

867. 

Where several immovables securing one and the same 
right of claim have been put up to auction, that portion 
of the claim calculated in proportion to the price in 
adjudication of each individual immovable shall be men- 
tioned in the scheme of distribution relating to such im- 
movable. 

If there is a right of claim having preference over the 
right of claim mentioned in the preceding paragraph, such 
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portion of the latter claim shall be calculated in proportion 
to the balance of the price in adjudication deducting the 
amount of the former claim. 

Where the scheme of distribution relating to each and 
every immovable cannot be carried out all at once owing 
to the purchaser's faihng to pay in the price in adjudica- 
tion, the whole amount of claim shall be mentioned in 
each and every scheme of distribution. 

868. 

"Where adjudication is granted to a bidder for several 
immovables, should it be necessary to determine the total 
amount of distribution in respect to each immovable, the 
costs of the procedure and a sum of money sufficient to 
satisfy the right of claim which was taken into considera- 
tion in the determination of the reserve price and which 
is secured by all the immovables shall be deducted from 
the price in adjudication, and the balance shall be divided 
in proportion to the value of each immovable, the amounts 
resulting being made the distributing amounts in respect 
to each such immovable. 

Where the distributing amount in respect to each im- 
movable is insufficient to satisfy the right of claim which 
was taken into consideration in the determination of the 
reser\'e price of the immovable, or where such distributing 
amount is less than the bid for the immovable, the short- 
age shall be made good by the distributing amount in 
respect to other immovables. 

869. 

At the time for distribution the Court shall examine 
persons interested and further, if necessary, hear expert 
opinion ; the whole amount cf distribution and the scheme. 
of distribution shall thereupon be determined. 

In the scheme of distributioi] shall be entered the whole 
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amount of distribution, the claims of the creditors, rights 
appearing in the register or reported up to the time of 
distribution, estimated amounts of the rights, the order in 
rank in the scheme of distribution, the rate of distribution, 
and the right in respect to the immovable which is to con- 
tinue to exist. 

870. 

The provisions of Articles 766 to 775 apply, mutatis 
mutandis, to the disposing of any objection to the scheme 
of distribution and to the carrying out of the same; 
provided that the amount of distribution in respect to a 
right of claim subject to suspensive condition shall be 
deposited. 

Objections of the debtor to executory claims are dispos- 
ed of in accordance with the provisions of Articles 670^ 
672 and 673. 

871. 

If an application is made by the purchaser, the carrying 
out of the scheme of distribution shall be postponed until 
the rule declaring adjudication is finally determined. 

872. 

Should the purchaser fail to pay in the price in ad- 
judication at the time for distiibution, the Court, of its 
own motion, shall render a rule directing the immovable 
to be again put up to auction. No complaint can be 
brought against this rule. 

The fresh auction is carried out in accordance with the 
conditions of sale laid down for the first auction. 

If the purchaser pays in the price in adjudication, 
interest thereon, and the costs of the fresh auction pro- 
cedure three days prior to the time appointed for the fresh 
procedure, the procedure shall be annulled. 

The rule granting adjudication becomes null and void 
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on accomit of the rale directing a fresh auction unless 
such fresh auction procedure is annulled. 

873. 

The purchaser is liable for any deficiency between the 
price realized in the fresh auction and that of the first* 
and also for the costs of the fresh auction procedure as 
well as for any damage caused owing to the non- 
fulfillment of his obligation. 

In the case of the preceding paragraph, the Court shall, 
of its own motion, render a rule fixing the amount to be 
paid by the former purchaser and the amount to be 
received by persons entitled to distribution, and serve 
same on the former purchaser and persons interested. 

Persons entitled to distribution may enforce execution 
against the former purchaser in virtue of the rule 
mentioned in the preceding paragraph. 

The former purchaser cannot be admitted to bid at the 
fresh auction ; and even though the pricK realized in the 
fresh auction exceeds that of the former auction, he can 
make no claim in respect to such excess. 

874. 

After the scheme of distribution has been carried out, 
and the rule declaring adjudication has become final and 
conclusive, the Court shall forward to the Eegistration 
Office having jurisdiction an exemplification of the rule 
and protocol of distribution and request the office to 
register the right of the purchaser, to cancel the regis- 
tration of the right against the immovable which has 
ceased to exist owing to the adjudication, and to cancel the 
registration of the rule initiating the compulsory sale by 
auction. 

The costs of the registration mentioned in the preced- 
ing paragraph shall be borne by the purchaser. 



— 240 — 

875. 

Upon the application of the persons interested, or of its 
own motion, the Court may direct, prior to the public 
notification of the time of auction, bidding in writing in 
place of an auction. 

The provisions of this Sub-Section apply correspond- 
ingly to bidding in writing subject to any special provi- 
sions laid down in the following three Articles. 

876. 

The bidder shall, at the time appointed for bidding, 
hand in a bid in writing specifying his name and residence, 
the designation of the immovable, and the amount of his 
bid. 

877. 

The bids shall be opened and read out in the presence 
of the bidders. 

If there are two or more bids of the same amount, the 
bidders shall be caused to make a supplementary bid, and 
the highest bidder shall be determined accordingly. 

Where no supplementary bid is made by the bidders, 
the highest bidder shall be determined by drawing lots. 

878. 

Where the person proclaimed the highest bidder fails 
to furnish security in spite of his being ordered to furnish 
same, the next highest bidder shall be held to be the 
highest bidder. 

879. 

In the case of a share of one of the joint owners of a 
thing being put up to compulsory sale by auction, the 
provisions of this Sub-Section apply correspondingly. 

The rule initiating compulsory sale by auction and the 
rule annulling or provisionally suspending the procedure 
shall be notified to other joint owners. 
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SUB-SECTION III. 

Compulsory Administration. 

880. 

With regard to an application for compulsory admini- 
stration and a rule in regard to such application, the 
provisions relating to an application for compulsory 
auction and to a rule relative to such application apply, 
mutatis mutandis, unless, otherwise provided in the 
following four Articles. 

881. 

The attachment has effect even over a right of gather- 
ing the legal fruits of the immovable and things accessory 
to the immovable. 

The debtor may not manage the immovable property 
nor draw any income therefrom after the attachment. 

882. 

The Court shall, upon the application of the attaching 
creditor or of the administrator, render a rule forbidding 
the garnishee from prestating to the debtor any legal 
fruits of the immovable. 

883. 

The rule initiating compulsory administration or direct- 
ing participation in attachment shall also be served upon 
the administrator. 

The rule initiating compulsory administration shall be 
notified to persons appearing on the copy of the Eegistra- 
tion Book as interested. 

884. 

The Court shall cause the process-server to deliver the 
immovable over to the administrator or cause the latter 
to obtain delivery of same direct ; but the right of a third 
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person who is in possession of the immovable cannot be 
injured. 

885. 

The Court appoints the administrator. 

In regard to the appointment of the administrator, the 
Court may hear the opinions of persons interested. 

886. 

The number of the administrators shall be one, but if 
it is deemed necessary the Court may appoint several 
administrators. 

Where there are several administrators, their functions 
shall be executed by majority votes. 

887. 

The administrator may not resign his post unless for 
valid reasons. 

888. 

The administrator shall perform all acts necessary for 
the management of the immovable and for the collection 
of income therefrom. 

889. 

The Court shall supervise the administrator, give instruc- 
tions to him, and fix the amount of his remuneration. 

With regard to the matters mentioned in the preceding 
paragraph, the Court may hear the views of persons 
interested and of experts. 

The Court can requn-e the administrator to furnish 
security, can punish him with a fine up to twenty Yen, 
or can dismiss him. 

890. 

The, administrator shall perform his functions with the 
care of a good administrator. 

If tha administrator neglects to take the care mentioned 
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in the preceding paragraph, he shall be liable vis-d-vis 
persons interested for any damage. 

891. 

When the administrator finishes his business he shall 
render a report of accounts to persons interested. 

The administrator shall produce to the Court a written 
report of accounts for the inspection of persons interested. 

892. 

Even after the administrator finishes his business, he 
shall take necessary measures until the succeeding ad- 
ministrator or the debtor becomes able to manage the 
immovable property. 

893. 

The rule appointing or discharging an administrator or 
permitting his resignation shall be served upon him. 

The rule mentioned in the preceding paragraph shall 
be notified to persons interested and to the garnishee. 

894. 

The costs of the administration and of the procedure 
shall first of all be deducted out of the income obtained 
from the immovable ; provided however that the costs of 
application for the compulsory administration are excepted. 

Persons having a right in respect to immovables are 
entitled to their shares in distribution only in regard to 
the expenses of common interest, preservation, or con- 
structing, taxes and other public imposts becoming due 
during the administration, and interest or other periodical 
payments becoming payable during the administration. 

The attaching creditors are only entitled to their shares 
in distribution in respect to principal and interest sub- 
sequejitly to the payment of the interest or other peri- 
odical payments to which they are entitled and which 
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become payable during the administration, and of the 
interest and other periodical payments which become due 
to other persons having a right against the immovable 
also during the adiiiinistration. 

895. 

The taxes and other public imposts shall be paid with- 
out any further special procedure. 

With regard to other rights of claim, the distribution is 
to be effected upon the mutual arrangement of persons 
interested. If no arrangement is arrived at, the admin- 
istrator shall inform the Court of the fact. 

Upon the receipt of such information the Com-t shall, 
render a rule appointing a time for distribution. This^ 
rule shall be served on persons interested and on the 
administrator ; the same is also to be published by means 
of a placard posted upon the notice-board of the Court. 

At the time of distribution a scheme of distribution 
shall be prepared in respect to the distribution to be carried 
out during the administration. 

The provisions of Articles 869 to 871 apply corres- 
pondingly to the case of the preceding paragraph. 

896. 

After the scheme of distribution has been determined 
by the Court, it shall order the administrator to carry out 
the scheme. 

Should participation in attachment be ordered sub- 
sequently to the determination of the scheme of dis- 
tribution, the scheme shall be modified and the rule 
directing the carrying out of the distribution shall be 
supplemented. 

897. 

"Where a creditor having a right in respect to the 
immovable has had his right of claim satisfied the Court 
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shall, of its own motion, request that the registration of 
the right be duly cancelled. 

The cost of the registration mentioned in the preceding 
paragraph shall be borne by the owner. 

898. 

The annulment of a compulsory administration is 
ordered by the Court by means of a rule. 

Where the claims of the attaching creditors are satisfied, 
the Court shall order the annulment of the compulsory 
administration. 

The Court may direct annulment of the compulsory 
administration, if the continuation requires special expen- 
ditures and the attaching creditors fail to advance the 
money requisite. 

The provisions of Articles 792, 7t)4, 797, and 798 
apply correspondingly in regard to the annulment of 
compulsory administration. 

899. 

Eules directing annulment or provisional stay of com- 
pulsory administration shall be notified to the garnishee. 



SECTION V. 
Execution against Ships. 

900. 

Execution against ships which ought to be registered is 
effected by compulsory administration. 

With regard to a compulsory sale of a ship by auction 
the provisions relating to the execution of immovables 
apply, mutatis mutandis, unless specially provided for in 
the following five Articles. 
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901. 

The Court competent as a Court of execution in the 
case of the execution against ships is the Local Court of 
the port in which the ship is lying at the time of 
application, or that of the place where the ship actually 
is at the time of application. 

902. 

The Court shall, by the rule initiating a compulsory 
auction, direct the watching and maintaining of the ship 
and other necessary measures. 

The adoption of the measures mentioned in the preced- 
ing paragraph produces the effect of seizure even before 
the registration of the rule. 

The Court may annul the measures taken if the money 
requisite for their' continuance is not advanced by the 
creditor. 

903. 

Where application for compulsory auction is to be 
made by a person who may in accordance with the 
provisions of laws and ordinances, enforce execution of 
a ship against a person who is not the owner of the ship, 
the relations thereof shall be rendered credible. 

904, 

If the Court of execution is not the Local Court in 
whose district the home port of the ship is situated, 
the public notification of the time fixed for auction shall 
be forwarded to the Local Court of the ship's home port, 
and such Court shall be requested to affix the notification 
on its notice-board. 

The public notification of the time appointed for auc- 
tion shall mention the port where the ship is lying or the 
place where she actually is. 
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905. 

In the case of execution against a share in a ship, the 
provisions of Article 761 apply, mutatis mutandis, except 
otherwise specified in the following Article. 

906. 

With regard to the compulsory auction of a share in a 
ship, the Court competent is the Local Court of the 
home port. 

To the motion shall be annexed an extract from the 
register showing the share of the debtor in the ship or a 
document concerning the same. 

The order of the seizure is also to be served on the 
ship's husband. 

When the ship's husband is served with the order, the 
same effect is produced as if the service were effected on 
the debtor. 

907. 

In the case of execution against a foreign ship which 
ought to be registered, if the Japanese Laws and Or- 
dinances be applied, the provisions of this Section apply 
correspondingly except those relating to registration. 



SECTION VI. 

Execution for the Partition of Things held 
in Common. 

908. 

The joint owners may, in accordance with the provi- 
sions of paragraph 2 of Ai'ticle 258 of the Civil Code, apply 
for a compulsory auction upon the basis of a judgment 
orderii:g an immovable or a ship to be sold by auction, 
and may receive their shares of the price in adjudicatio n 
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With regard to tlje compulsory auction mentioned in 
the preceding paragraph, the provisions of the foregoing 
two Sections apply, mutatis mutandis, except otherwise 
specified in the following Article. 

909. 

With regard to the determination of the amount of the 
lowest bid, a right of claim secured by the applicant's 
share, or by his share together with some other joint 
owner's share, and a right of claim having the same rank 
with such right of claim or having preference over such 
right of claim shall be taken into consideration. 

Out of the amount of the right of claim to be taken 
into consideration in accordance with the provisions of the 
preceding paragraph, if the part of same to be borne by 
the share of one of them exceeds that of the other's share, 
such amount of money as may be necessary for equalizing 
the rate of the shares with that of the portions to be 
borne shall be added to the amount of the right of claim 
mentioned in the preceding pai-agraph, the result to be 
made the amount of the lowest bid. 



CHAPTER IIL 

Execution relative to Delivery of Things, or to 

Performance or Non-performance 

of an Act. 

910. 

Where the debtor has to deliver up a specific movable 
or a fixed number or quantity out of specific movables, 
or a fixed number or quantity of fungibles, the things 
are taken away from the debtor by the process-server and 
handed over by him to the creditor. 
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911. 

The provisions of the preceding Article apply correspond- 
ingly to cases where the debtor is to deliver up a fixed 
number of documentary securities. 

912. 

If the debtor has to hand over or evacuate an immo- 
vable or an inhabited ship, the process-server shall 
dispossess him and place the creditor in possession. 

Movables which do not belong to the subjects of the 
execution shall be set apart by the process-server and 
handed over to the debtor or, if he is not present, to bis 
agent or to some adult person belonging to or serving 
in his family. 

If neither the debtor nor one of the persons mentioned 
in the preceding paragraph is present, the things so set 
apart are to be kept by the process-server at his discretion 
and at the cost of the debtor. 

If the debtor delays to take the movable the process- 
server shall, with the permission of the Court of execution, 
effect the sale thereof in accordance with the provisions 
relative to the sale by auction of a movable seized, and 
shall, after deducting the costs from the proceeds, deposit 
the remaining balance. 

913. 

Where a thing which is to be handed over is in the 
hands of a third person, if he refuses to deliver same over 
to the creditor, the Court shall, upon the application of 
the creditor, render a rule transferring to the creditor the 
right of the debtor to claim the delivery in accordance 
with the provisions relating to orders for collection of a 
right of claim of money. 

914. 

In the case of paragraphs 2 and 3 of Article 414 of the 
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Civil Code, the Court of the suit in first instance shall, 
upon application, render a rule according to the provisions 
of the Civil Code. 

The creditor may, at the time of making the applica- 
tion mentioned in the preceding paragraph, apply for a 
rule to be issued directing payment in advance of costs 
necessary for the performance of the act, but this is with- 
out prejudice to the right to make a supplementary 
demand if -the performance of the act occasions a larger 
expenditure. 

915. 

In the case of a compulsory performance being admis- 
sible according to the natm'e of the debt, the Court of the 
suit in first instance may, upon application, specify by a 
rule a proper term, and may direct that if the debtor does 
not fulfill his liability within such term, he shall pay a 
definite amount of compensation proportionate to the 
.period of delay, or that an immediate payment of com- 
pensation for loss shall be made. 

916. 

The rules to be rendered in conformity with the two 
preceding Articles can be issued without oral proceedings. 
The debtor is, however, to be heard prior to the ruling. 

917. 

If a judgment pronouncing that an expression of inten- 
tion shall be made becomes final and conclusive, the 
debtor is to be regarded as having made such expressioh 
of intention at the time when the judgment has become 
final and conclusive. 

■ Where the debtor makes an expression of intention 
upon obtaining counter- performance, such expression of 
intention is to be regarded as having been made at the 
time when an executory exemplification has been given 
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in conforiiiity with the provisions of paragraph 2 of 
Article 643 and Article 046. 

918. 

The provisions of Article 910 apply, mutatis mutandis, 
to cases v;here the debtor is to deliver up a person. 



CHAPTER IV. 
Provisional Seizure and Provisional Disposition. 

919. 

Provisional -seizure takes place for the purpose of secur- 
ing execution in respect to a money claim or in respect to 
a claim which can be converted into a money claim. 

920. 

Provisional seizure may take place even prior to the 
claim becoming due. 

921. 

Provisional seizure may take place where it is to be 
apprehended that execution would become impossible 
afterwards, or that material difficulty in the execution 
would be caused, or where the execution would have to 
be made abroad. 

922. 

The motion for provisional seizure shall contain : — 

1. Designation of the claim ; 

2 . The grounds for the provisional seizui'e. 

In cases where the claim does not consist of a cer- 
tain ^um of money, the value of the claim shall be stated ; 
and where the Court competent is determined according 
to the place where the subject-matter against which provi- 
sional seizure is to be made, the subject-matter as well as 
the place where it lies shall be mentioned. 



— 252 — 

923. 

Decisions relating to motions for provisional seizure 
belong to the jurisdiction of the Court competent for the 
principal suit, or to that of the Local Court competent 
OYer the place where the subject-matter of the provisional 
seizure lies. 

924. 

Grounds for both the claim and the provisional seizure 
shall be rendered credible. 

925. 

The Court may direct provisional seizure, even though 
the grounds for both the claim and the provisional seizure 
are not [rendered credible, provided that the creditor 
furnishes such security as the Court may fix in the 
exercise of its discretion for the damage menacing the 
debtor by such seizure. 

The Court may make the direction of provisicinal 
seizure dependent on security being furnished, even 
though the grounds for both the claim aiid the provisional 
seizure are rendered credible. 

If security is furnished by the creditor, such security 
furnished shall be designated in the decision directing 
provisional seizure. 

926. 

The motion for provisional seizure is decided by means 
of a rule. This decision may be made without prior oral " 
proceedings. 

• The rule ordering j'provisional seizure shall, upon the 
application of the creditor, be served upon the debtor. 

The rule dismissing the motion for provisional seizure 
or directing the furnishing of security need not be served 
upon the debtor. 

If security is furnished by the creditor, such security 
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shall be designated in the decision directing provisional 
seizure. 

Complaint can be raised against a rale of provisional 
seizure. 

927. 

In the order of provisional seizure the sum of money 
which the debtor will have to deposit in order to stay the 
carrying out of the provisional seizure, or to effect the 
annulment of the provisional seizm-e, shall be specified. 

928. 

If the suit is not yet pending, the Court of provisional 
seizure shall, upon the application of the debtor, render 
a rule specifying a suitable term and directing that the 
creditor is to institute his action within such term. 

The rule mentioned in the preceding paragraph may 
be rendered without prior oral proceedings. 

Where the creditor does not institute his action within 
the terra fixed by the rule of the preceding paragraph, 
the debtor may apply to the Court of provisional seizure 
for the annulment of the rule for pro\'isional seizure. 

929. 

Where an apphcation is made in accordance with the 
provisions of the preceding Article the Court shall decide, 
by means of a rule, as to its admissibility. 

The rule mentioned in the preceding paragraph may be 
rendered without prior oral proceedings. 

The reasons relating to the admissibility of the applica- 
tion shall be rendered credible. 

930. 

The debtor may apply for the annulment of a rule for 
provisional seizure on the ground of the reasons for provi- 
sional seizure ceasing to exist, or on the ground of altered 
circumstances, or on the ground of a tender of such 
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security as the Court may fix in the exercise of its discre- 
tion. 

The application mentioned in the preceding paragiaph 
shall be made to the Court of the provisional seizure, or, 
if the suit is pending, to the Court of the suit. 

The provisions of the preceding Article apply, mutatis 
mutandis, to cases where application mentioned in para- 
graph 1 is made. 

931. 

Applications under the provisions of this Chapter may 
be made orally or in writing. 

932. 

Where a rule for provisional seizure has been annulled 
on account of its inadmissibility, the creditor is responsible 
for any damage incurred by the debtor owing to the 
provisional seizure or to his fm'nishing security for the 
stay or annulment of the provisional seizure. The same 
applies where a rule for provisional seizure has been 
annulled in accordance with the proAasions of Article 928. 

933. 

The provisions relating to execution apply correspond- 
ingly to the carrying out of the provisional seizure, subject 
to any modifications contained in the provisions of the 
following four Articles. 

934. 

Eules for provisional seizure require the execution 
clause only where a succession has intervened on the side 
of the creditor or on that of the debtor after the order is 
issued. 

The rule for provisional seizure may not be carried out 
if a term of fourteen days has elapsed since the day on 
which the order was pronoui:ced or was served on the 
creditor. 
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The rule for provisional Sseizure may be carried out even 
prior to service of the same on the debtor. Provided, 
however, that the execution of the rule for provisional 
seizure is to lose its effect if no application is made for the 
service thereof within seven days from the time of the 
carrying out of the rule. 

935. 

Provisional seizure of movable property is carried out 
by means of a seizure. 

Provisional attachment of a right of claim is carried 
out by means of an executory order. 

The Court of provisional seizure is competent as the 
Court of execution in the case of provisional attachment 
of a light of claim. 

Money seized is to be deposited. 

The Court of execution may, on application, direct the 
process-server to realize the subjects of provisional attach- 
ment in accordance with the provisions relating to execu- 
tion and to deposit the proceeds, if it is exposed to the 
danger of a material diminution in value or the custody 
thereof would occasion disproportionate expense. 

936. 

The provisional seizure of immovables is carried out by 
requesting entry of the rule for the provisional seizure in 
the register of immovables. 

937. 

The carrying out of the provisional seizure of a ship is 
effected by requesting entry of the rule of the provisional 
seizure in' the register of ships. 

The Court may, upon application, cause measures to be 
taken for watching and maintaining the ship if such arc 
deemed necessary by the Court. 
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938. 

Where the sum of money in the rule for provisional 
seizure is deposited by the debtor, the Court of execution 
shall annul the provisional seizure. 

The Court of execution may direct the annulment of 
the provisional seizure if the creditor fails to advance the 
necessary expenditure for the continuation of the pro- 
visional seizure. 

The decision mentioned in the preceding two Articles 
may ensue without oral proceedings. 

939 

Provisional dispositions are effected for the purpose of 
preserving execution in cases where, by reason of a change 
in the existing condition of the subject-matter in dispute, 
the execution would become impossible in future, or where 
it is apprehended that material difficulty in the execution 
would be produced. 

940. 

The provisions relating to provisional seizure apply, 
mutatis mutandis, to provisional disposition, suljject to 
such modifications as are contained in the provisions of 
the following four Articles. 

941. 

The Court competent to decide applications for pro- 
visional dispositions is the Court having jurisdiction over 
the suit. 

The rule for provisional seizure may be given without 
prior oral proceedings. 

942. 

The Court shall in the exercise of its discretion deter- 
mine what means are requisite for attaining the object of 
the application. 

The provisional disposition may consist in the ap- 
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pointing of a sequestrator as also in directing the debtor 
to do or to refrain from doing an act. 

If by a rule for provisional disposition the alienation or 
mortgaging (offering as security) of an immovable or of 
a right on an immovable is prohibited, the Court shall 
request the entry of such rule for provisional disposition in 
the register of immovables. 

943. 

The Court may only under special circumstances order 
the annulment of provisional disposition upon security 
being given by the debtor. 

The rule annulling provisional disposition may be 
rendered without prior oral proceedings. 

944. 

In cases of urgency the Local Court within the district 
of which the subject-matter in dispute is situated may 
render a rule directing a provisional disposition, at the 
same time fixing a term within which application is. to be 
made for the decision of the Court having jurisdiction over 
the suit with respect to the legality of the provisional 
disposition. 

If the term mentioned in the preceding paragraph 
expires, the Local Court shall, upon application, annul 
the provisional disposition by means of a rule. 

945. 

The provisions of the preceding five Articles which 
relate to provisional disposition apply, mutatis mutandis, 
in cases where it is required to provisionally settle the state 
of affairs with regard to disputed legal relations for the 
purpose of averting prejudice or for preventing imminent 
coercion, or for other reasons. 
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946. 

The Court of first instance shall be deemed the Court 
having jurisdiction over the suit in the meaning of the 
provisions of this Chapter. Provided that if the suit is 
pending in appeal instance the Appeal Court is the Court 
having jurisdiction over the suit. 

947. 

In cases of urgency the presiding Judge may decide the 
applications referred to in this Chapter. 
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BOOK IX. 

PUBLIC SUMMONS PROCEDURE. 



948. 

A public summons to declare rights can be given only 
in the cases determined by law. 

The public summons has the force of inflicting legally 
unfavorable consequences of neglecting declaration of 
rights upon the person who has failed to make such 
declaration. 

949. 

The Local Court is the Court competent for public 
summons procedure. 

950. 

The applications for a public summons may be brought 
orally or in writing. 

951. 

The decision with respect to the application for a public 
summons may be rendered without prior oral proceedings. 

If the application is admissible the Court shall issue the 
public summons. 

952. 

The public summons shall containing the following : — 

1. Designation of the applicant ; 

2. A hearing time for proceeding under the public 
summons ; 

3. A summons to declare rights at the time fixed for 
proceeding under the public summons or at any 
time prior to such hearing time ; 
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4. Designation of legally unfavorable consequences of 
neglect to declare. 

953. 

The provisions of paragraph 3 and 4 of Article 177 
apply, mutatis mutandis, to the public notification of a 
public summons. 

954. 

A period of at least two months must lie between the 
day on which the last insertion of the public summons 
is effected in the Official Gazette and the time fixed for 
proceeding under the public summons. 

955. 

A declaration made even subsequently to the time fixed 
for proceeding under the public summons, but prior to the 
judgment of exclusion, shall be regarded as effected in 
proper time. 

956. 

The judgment of exclusion shall be rendered on applica- 
tion. 

A written or oral application made by the applicant 
prior to the time fixed for proceeding under public sum- 
mons shall be regarded as effected at the fixed time. 

Prior to the rendering of the judgment of exclusion, the 
Court may direct steps to be taken necessary for detailed 
inquiry. 

Immediate complaint may be raised against a rule 
dismissing an application for the rendering of a judgment 
of exclusion, as also against limitations and reservations 
attached to the judgment of exclusion. 

957. 

Where a person disputes the right of the applicant 
which forms the foundation of the application on the 
ground of the right declared by the former, the Court 
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sha'lli according to the nature of the case, direct that the 
public sumu:ions procedure shall be staj'ed until the 
decision with regard to the declared right becomes final 
and conclusive, or that the declared right shall be reserved 
in the judgment of exclusion. 

958. 

If the applicant has not appeared at the time fixed for 
proceeding under the public summons, or if he has not 
moved for the judgment of exclusion prior to the hearing 
time, the Court shall, upon application, appoint a fresh 
hearing time. 

The application for a fresh hearing time is not admis- 
sible after the expiration of six months from the time fixed 
for proceeding under the public summons. 

959. 

Where a fresh hearing time is appointed for disposing 
of the public summons procedure, no public notification of 
such hearing time is necessary. 

960. 

The Court may publicly notify the material contents of 

the judgment of exclusion by means of insertion in the 

Official Gazette. 

961. 

No recourse is admissible against the judgment of 
exclusion. 

In the following cases, the judgment of exclusion may 
be attacked by means of an action instituted against 
the applicant before the District Gom-t having jurisdiction 
over the place where the Court is situated which has issued 
the public summons : — ■ 

1. If it was not a case in which the law authorises 
public summons procedure ; 

2. If the public notification of the public summons or 
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a mode of public notification specified by law has 
been omitted ; 

3. If the term of public summons has not been 
observed ; 

4. If the Judge was excluded by virtue of law from 
exercising judicial functions ; 

5. If, notwithstanding a right has been declared, the 
declaration thereof has not been considered in the 
judgment against the requirements of law ; 

6. If conditions exist which would justify an action 
for renewal of precedure under cases mentioned 
in Nos. 1 to 5 of Article 502. 

962. 

The attacliing action shall be instituted within the 
peremptory term of one month. 

The term of the preceding paragraph commences with 
the day on which the plaintiff acquired knowledge of the 
judgment of exclusion ; in the case, however, where the 
action may be based on one of the grounds for attacking 
the judgment mentioned in No. 4 or 6 of the preceding 
Article, and such ground has not yet come to the know- 
ledge of the plaintiff at the time when he acquires know- 
ledge of the judgment of exclusion, the term commences 
from the time when the ground for attacking the judg- 
ment becomes known to the plaintiff. 

After expiration of five years from the day of pro- 
nouncing the judgment of exclusion, an action attacking 
it is no longer admissible. 

963. 

The Court may join several public summons procedures. 

964. 

The public notification which is to be made in the 
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public summons procedure is in charge of the Court Clerk 
subject to the instructions of the Court. 

965. 

In the case of public summons for the purpose of 
declaring invalid documentary securities to order or to 
bearer which have been lost as well as documents men- 
tioned in Article 471 of the Civil Code, the provisions of 
the following fourteen Articles apply. 

966. 

In the case of docu.ments which run to bearer, or of 
documents payable to order, whose indorsement consists 
of only the signature of the indorser, it is the last holder 
who is entitled to apply for public summons. 

In the case of documents other than those mentioned 
in the preceding paragraph, the percion entitled to make 
the application for public summons is the one who can 
assert his right by means of writings. 

967. 

The Court competent for the public summons procedure 
is the Court of the place which is, according to the con- 
tents of the document, the place of performance. In the 
absence of such place of performance, the competent 
Court is that where the person issuing the document has 
his general forum. Where there is no such general 
forum, the competent Court is that where the issuer had 
bis general form at the time of issue. 

968. 

The applicant shall produce a copy of the document 
or state the material contents of the document and things 
necessary for its complete identification, and further shall 
render credible the loss of the document as well as those 
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facts forming the ground of the right to make the 
application. 

969. 
In the public summons it shall be mentioned that the 
holder of the document is to declare his rights to the 
Court and to produce the document prior to, or at the 
time fixed for, proceeding under the public summons, 
and that in the event of failure to make such declaration 
of rights, or to produce the document, such document 
will be declared invalid. 

970. 

If an Exchange exists at the place where the Court of 
the public summons has its seat, the public notification of 
the public summons shall also be affixed at such Ex- 
change. 

971. 

The terni of the pubHc summons must be upwards of 

six months. 

972. 

Where the holder of the document has declared his 
rights and produced the document prior to the time fixed 
for proceeding under the public summons, the Court shall 
notify the applicant to that effect and allow him to 
inspect the document within a term considered by the 
Court as suitable. 

If an application is made by the holder of the docu- 
ment, the Court shall appoint a time for the production 
of the document and allow the applicant to inspect the 
document at such appointed time. 

973. 

In the judgement of exclusion the document shall be 
declared invalid. 
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The judgment of exclusion is to be publicly notified as 
to its material contents by means of the Official Gazette. 

If the declaration of invalidity is annulled by the 
judgmenii rendered in the attacking action against the 
judgment of exclusion, such judgment declaring invahdity 
shall, upon application made after the judgment has 
becoine final and conclusive, be publicly notified by the 
Court of public summons by means of the Official 
Gazette. 

974, 

If a judgment of exclusion is rendered, the applicant is 
entitled, as regards the person or persons bound under 
the document, to enforce the rights arising out of the 
document. 

A person who has made repayment under a judgment of 
exclusion can set up such repayment against the creditor 
or a third person even in cases where the judgment of 
exclusion has been annulled by the attacking action. 
Provided, however, that this does not apply where the 
person who made repayment had knowledge of the annul- 
ment of the judgment of exclusion at the time of such 
repayment. 

975. 

Where an application is made for a public summons 
for the purpose of declaring a document running to bearer 
invalid should such application be admissible, the Court 
shall, upon application and without prior oral proceed- 
ing, issue an order prohibiting the issuer from making 
payment. 

In the order mentioned in the preceding paragraph, an 
additional statement shall be contained to the effect that 
the public summons procedure has been initiated. 
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976. 

Application for the order prohibiting payment may be 
made either in writing or orally. 

977. 

The order prohibiting payment shall be publicly notifi- 
ed according to the provisions relating to the public 
notification of public summonses. 

978. 

Where the public summons procedure is terminated 
without the pronouncement of a judgment of exclusion 
owing to the production of a lost document or for other 
reasons, the Court shall, of its own motion, render a rule 
annulling the order for prohibition of payment. 

Where documents are produced, the rule mentioned in 
the preceding paragraph shall be rendered after permitting 
the applicant for the public summons to inspect the docu- 
ments according to the provisions of Article 972. 

The rule annulling an order for the prohibition of 
payment shall be rendered without prior oral proceeding. 
Immediate complaint may be made against the rule. 

979. 

Where the order prohibiting payment has been publicly 
xiotified, the annulment of the order shall also be publicly 
notified in the manner in which the former public notifi- 
cation was effected. 
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BOOK X. 

ARBITRATION PROCEDURE. 



980. 

An arbitration agreement purporting that the deciding 
of a legal controversy shall be referred to one or more 
arbitrators is valid in so far only as the parties are entitled 
to conclude a compromise with reference to the claim or 
legal relation disputed. 

An arbitration agreement must be entered into by 
means of a writing. 

981. 

An agreement to refer future controversies to arbitra- 
tion has no effect, unless it 'relates to determined legal 
relations and the controversies arising therefrom. 

982. 

If no provision as to the nomination of arbitrators is 
contained in the agreement to refer, each of the parties 
concerned nominates an arbitrator. 

983. 

The nomination of arbitrators is effected by notifying 
the adversary thereof by means of a writing. 

Where a third party is to nominate arbitrators, the 
notice thereof shall be given to both the parties concerned. 

The nomination of arbitrators cannot be cancelled. 

984. 

If one of the parties is entitled to nominate arbitrators, 
the adversary may call upon him to nominate arbitrators 
and cause him to make such nomination within a terra 
of seven days from such demand. 
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Where a third parly is to nominate arbitrators, each 
of the parties concerned may call upon him to nomicate 
arbitrators within the term specified in the- preceding 
paragraph. 

985. 

If both parties are entitled to nominate arbitrators, each 
party may notify to the adversary the arbitrator nomi- 
nated by him and call upon the adversary to do the same 
on his side also within a term of seven days from such 
notice. 

986. 

Where the party who has been called upon to nominate 
arbitrators in accordance with the provifcioDS cf the 
preceding two Articles fails to do so within a proper term, 
the Court shall, upon the application of the demanding 
party, nominate the arbitrators. 

987. 

Where an arbitrator not nominated in the agreement 
to refer dies, or cannot act from some other cause, or 
refuses lo accept or carry out the functions of arbitrator, 
the party who has been entitled to nominate him, shall, 
upon the demand of the adversary, appoint another 
arbitrator within a term of seven days from such demand. 

The provisions of the preceding Article apply cori-es- 
pondingly where a party called upon fails to nominate an 
arbitrator at a suitable time. 

988. 

The provisions relating to the refusal of a Judge apply, 
mutatis mutandis, to the refusal of an arbitrator. 

Eefusal may take place where an arbitrator not 
non:iinated in the agreement to refer delays the execution 
of his duties. 

An arbitrator who is of the female sex, under age, 
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declared bankrupt, deprived of or suspended from the 
enjoyment of public rights or declared incompetent or 
quasi-incompetent may be refused. 

989. 

In the following cases, the agreement to refer is no 
longer operative, unless some precautionary provisions 
necessary for such cases exist between the parties : — 

1. Where the arbitrator nominated in the agreement 
to refer dies, or cannot act from some other cause, 
or refuses to accept or to carry out the functions 
of arbitrator, or delays the execution of his duties ; 

2. Where the arbitrators notify the parties that no 
resolution can be passed in accordance with the 
provisions of Article 994. 

990. 

The arbitrators, before making their award, shall hear 
the parties and make such enquirieis into the facts underly- 
ing the controversy as they may deem necessary. 

In the absence of any special agreement of the parties 
as to the arbitration procedure, it shall be regulated by 
the arbitrators according to their discretion. 

991. 

The arbitrators may examine witnesses and experts 
who voluntarily appear before them. 

The arbitrators are not empowered to administer the 
oath to a witness or an export. 

992. 

Where an act which cannot be performed except by a 
Court of law is recognized as necessary by the arbitrators, 
the Court competent shall perform such act upon the 
application of one of the parties, provided that such ap- 
plication is admissible. 
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The Court which has directed a witness or an expert 
to make statements or oath may render decision in accord- 
ance with the provisions of Articles 350 and 354 in the 
event of a refusal to make statements or oath. 

993. 

The arbitrators may continue the arbitration procedure 
and make the award even where it is disputed that no 
valid agreement to refer legally exists, that the agreement 
to refer does not relate to the controversy to be decided, 
that an g,rbitrator has not the capacity of being arbitrator, 
or that the arbitration procedure is otherwise inadmissible. 

994. 

The award is to be made by a majority of the 
arbitrators unless otherwise specially provided in the 
agreement to refer. 

995. 

The award, furnished with the ground on which it was 
given, and with a mention of the day, month, and year 
when it was drawn up, shall be signed and sealed by the 
arbitrators. 

An exemplification of the award, signed and sealed by 
the arbitrators, shall be served by them on each of the 
parties. The original is to be deposited at the Clerk's 
Office of the competent Court. 

The provisions relating to the service to be effected by 
a party apply, mutatis mutandis, to the service of the 
award. 

996. 

The award, where it is served on the parties, has the 
effect of a final and conclusive judgment as between the 
parties. 

997. 

Application for the annulment of an award may be 
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made by means of an action instituted against the adver- 
sary in the following cases only : — 

1 . Where the award is inadmissible ; 

2. Where the award condemns a party to perform 
an act the performance of which is prohibited 
by law ; 

3. Where in the procedure the party was not repre- 
sented in conformity with the provisions of law ; 

4. Where the award is not accompanied by reasons ; 

5. Where the party was not beard in the procedure ; 

6. Where the conditions are present under which an 
action for renewal of procedure is permitted in the 
cases of Nos. 1 to 5 of paragraph 1 of Article 502. 

No application for the annulment of the award may be 
made on the grounds specified in Nos. 4 to 6, if the 
parties have otherwise agreed. 

998. 

Execution in virtue of an award can take place only if 
the admissibility thereof is pronounced by a judgment of 
execution. 

No judgment of execution can be rendered if there 
exists a ground upon which application can be made for 
the annulment of the award. 



After the judgment of execution has been rendered, 
application to set aside the award cannot be made on the 
grounds specified in Nos. 1 to 5 of paragraph 1 of Article 
997. Provided, however, that this does not apply where 
it is rendered credible that the party, without any fault 
on his part, has not been in a position to assert the 
grounds for setting the award aside prior to the rendering 
of the judgment of execution. 
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1000. 

In the case of the preceding Article, the action for 
setting aside the award must be instituted within a per- 
emptory term of one month. 

The term mentioned in the preceding paragraph com- 
mences to run from the day on which the party acquired 
knowledge of the ground for setting aside the award. 
Provided that if the judgment of execution has sub- 
sequently become final and conclusive, the term com- 
mences to run from the time when the judgment has 
be3ome final and conclusive. 

After the expiration of five years from the time when 
the judgment of execution became final and conclusive, 
the action for annulment is no longer admissible. 

If the award is set aside by the Court the annulment 
of the judgment of execution shall be simultaneously 
pronounced. 

1001. 

The Court competent in decisions relating to the 
nomination or refusal of an arbitrator, or to the validity 
of an agreement to refer, or in decisions relating to applica- 
tions for the performance of the acts of the Court 
considered necessary by the arbitrators, is the Local Court 
or the District Court designated in the agreement to refer, 
and, in the absence of any such designation, the Local 
Court or the District Court which would be competent in 
the actions relating to the claim concerned. 

1002. 

The decisions mentioned in the preceding Article are 
to be rendered by means of a rule. Such decisions may 
be rendered without prior oral proceedings. 

The Court shall hear the adversary before rendering 
decisions. 
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Immediate complaint may be made against the 
decisions mentioned in the preceding Article. 

Where the decision is pronounced by the Court, the 
term for immediate complaint commences to run from 
such pronouncement. 

1003. 

The Court mentioned in Article 1001 is competent in 
actions asserting that an arbitration procedure is inadmis- 
sible or in actions for setting aside of an award or for the 
rendering of a judgment of execution. 

1004. 

"Where there are two or more competent Courts under 
Article. 1001, or the preceding Article, the Court which is 
competent is that which has first taken . part in the 
arbitration procedure. 



THE END. 
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